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APPELLATE JURISDICTION 
This Court has jurisdiction to review the district court's final orders, as the Court of 
Appeals lacks original appellate jurisdiction. See Utah Code Ann. §§ 78-2-2(3)(j), 78-2a-3(2)). 
ISSUES PRESENTED 
1. Did Professor Cherry's contract designate the Academic Freedom and Tenure 
Committee as the administrative forum of last resort for determining whether non-renewal of her 
contract violated her academic freedom? 
2. Did the AFT Committee properly interpret the contractual role of Professor 
Cherry's tenure advisory committee in the renewal process? 
3. Did the district court err in concluding there was no breach of Professor Cherry's 
contract when the university violated its faculty termination procedures? 
STANDARD OF REVIEW 
This Court reviews the district court's legal determinations for correctness, with no 
deference to the Court below. Rg,, Blue Cross & Blue Shield v. State, 779 P.2d 634, 636 (Utah 
1989). The Court views the facts in the light most favorable to the party against whom summary 
judgment was granted. Id 
PRESERVATION OF ISSUES 
In the district court, Professor Cherry moved for summary judgment and opposed the 
university's cross-motions for summary judgment on each of the issues raised in this appeal. 
(See R. at 49-60, 163-67, 184-97, 280-89.) 
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DETERMINATIVE PROVISIONS 
The determinative contract provisions in this appeal read: 
Any non-tenured faculty member whose annual appointment the 
administration wishes not to continue . . . shall be given advance notice, in 
writing, by the president, as follows: 
1. Not later than March 1 of the first academic year of service if the 
appointment expires at the end of that year . . . . 
(Addendum at A22; R. at 72.) 
This Code does not require proceedings to terminate the employment of a 
non-tenured faculty member at the end of his contract period, by nonrenewal of 
his contract, except as hereinafter specified. 
. . . [I]f a non-tenured faculty member alleges that the nonrenewal of his 
contract is based upon discriminatory or prejudicial treatment in violation of his 
constitutional rights, or his academic freedom, he shall be accorded a hearing 
upon request. Upon receiving written notice of such an allegation from the 
faculty member concerned, the President or his designee shall arrange for a 
hearing before the [Academic Freedom and Tenure] Committee or a duly 
appointed subcommittee of at least 5 members thereof, absent the President of the 
University, at which the faculty member shall have the burden of introducing 
competent evidence sufficient to support a decision that the nonrenewal was based 
on discriminatory, prejudicial facts and reasons. Review on appeal shall be 
limited to a determination of whether the President has met the nonprejudicial 
nondiscriminatory requirements. 
(Addend, at A28-A29; R. at 78-79.) 
The Academic Freedom and Tenure Committee, as represented by each of 
its grievance committees, is the administrative hearing body of the University 
with jurisdiction in matters related to academic freedom, tenure, promotion, 
dismissals and other sanctions, and actions alleged not to be in accordance with 
the adopted standards, policies, and procedures of the University. In meeting its 
jurisdiction, the committee may hear both complaints initiated by the University 
against a faculty member and grievance petitions brought by or against a faculty 
member, including faculty petitions appealing an administrative decision. 
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(Addend, at A33; R. at 138 (citation omitted).) 
Other relevant portions of the university's Code of Policies and Procedures are included 
in the attached Addendum and referenced throughout this brief. (See Addend, at A9-A34; cf. R. 
at 61-79, 137-39.) 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
This is a contract action by Susan L. Cherry against Utah State University for improperly 
terminating her employment as an Assistant Professor in the university's College of Education. 
The Complaint alleges that the university acted in violation of its Code of Policies and 
Procedures, which is part of her employment contract. 
In 1992, the university's president informed Professor Cherry that her employment 
contract would not be renewed. Following procedures outlined in her contract, Professor Cherry 
appealed the president's decision to the university's Academic Freedom and Tenure ("AFT") 
Committee, alleging violations of the university's Code. Following an evidentiary hearing, the 
AFT Committee determined that Professor Cherry's non-renewal improperly resulted from 
prejudicial and discriminatory actions taken in violation of her rights to academic freedom under 
the Code. 
Notwithstanding this fact, the university proceeded with the termination, asserting that it 
could do so for "no reason" and despite the AFT Committee's determination. The propriety of 
the university's actions in light of the parties' contract is the subject of this case. 
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B. COURSE OF PROCEEDINGS AND DISPOSITION BELOW 
On March 17, 1995, Professor Cherry filed suit in the Third Judicial District Court of Salt 
Lake County, alleging breach of contract against the university on two grounds. (R. at 1.). 
Following resolution of a preliminary venue motion, the university filed its answer on June 13, 
1995. (R.at43.) 
On June 16, 1995, Professor Cherry moved for partial summary judgment on her first 
ground, contending that her employment contract unambiguously vested the AFT Committee 
with the ultimate decision of whether the presidents determination violated her academic 
freedom. (R. at 49-60.) The university cross-moved, contending that it could override the AFT 
Committee's decision at will. (R. at 94.) Following a hearing on the matter, the district court 
denied Professor Cherry's motion and granted the university's. (Addend, at A1-A4; R. at 170, 
181-83.) 
On September 25, 1996, Professor Cherry filed a summary judgment motion on her 
second ground, contending that her employment contract unambiguously vested her tenure 
advisory committee with a role in the administrative renewal process, which the university 
denies. (R. at 184-97.) The university again cross-moved, arguing that advisory committee 
action was not a prerequisite to a termination decision. (R. at 231.) Following a hearing on the 
matter, the district court again denied Professor Cherry's motion and granted the university's. 
(Addend, at A5-A8; R. at 344, 350-51.) 
On April 28, 1997, Professor Cherry filed a Notice of Appeal. (R. at 345.) See generally 
Utah R. App. P. 4(c) (notice of appeal filed before entry of final order deemed timely). On April 
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29, 1997, the district court entered an order dismissing the action. (Addend, at A5-A8; R. at 350-
51.) 
C. RELEVANT FACTS 
The following material facts of record were presented to the district court, are not in 
dispute, and are relevant to this appeal: 
1. In 1992, Utah State University undertook a nationwide search for a dance 
professor in its Department of Health, Physical Education, and Recreation. (R. at 81.) 
2. The university's selection committee was headed by Donna Gordon, a dance 
professor in the department. (R. at 81.) 
3. The university advertised the position, screened more than 40 applicants, and 
conducted on-campus interviews of the finalists in May 1992. (R. at 81, 254.) 
4. The search culminated with the university hiring the "top candidate," Sue Cherry. 
(R.at81.) 
5. Professor Cherry came to the university with solid recommendations regarding 
her background, training, recognition in the dance profession, and ability to teach modern dance 
at all levels. (R. at 81.) 
6. The university gave Professor Cherry a one-year contract and placed her in a 
tenure-eligible position as Assistant Professor of Dance. (R. at 1, 43-44.) 
7. The university's Code of Policies and Procedures became a part of Professor 
Cherry's employment contract. (R. at 52, 98. See Addend, at A9-A34.) 
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8. Professor Cherry commenced employment on September 8, 1992. (R. at 2, 44.) 
9. Two to three weeks into the 1992 fall quarter, Donna Gordon began to question 
Professor Cherry's technique, methodology, dance philosophy, and teaching style and ability. 
(R.at81.) 
10. Ms. Gordon began to closely monitor Professor Cherry's actions, videotaping 
every class, conducting numerous student ballots, and scrutinizing her classroom performance. 
(R. at 81-82.) 
11. Ms. Gordon communicated her views to her department head, Robert Sorenson. 
(R. at 4, 45.) 
12. Ms. Gordon informed Professor Cherry that she would have to change her classes 
"immediately." (R. at 4, 45.) 
13. On October 26, 1992, Mr. Sorenson told Professor Cherry the same thing. (R. at 
4,45.) 
14. On November 17, 1992, with Ms. Gordon present, Mr. Sorenson told Professor 
Cherry he was considering not renewing her contract and replacing her as a teacher in the 
advanced modern dance class. (R. at 4, 45.) 
15. On or about December 1,1992, Mr. Sorenson appointed Professor Cherry's tenure 
advisory committee, which included Ms. Gordon. (See R. at 69-70, 81, 82, 262.) 
16. On December 2, 1992, Mr. Sorenson, in the presence of Ms. Gordon, informed 
Professor Cherry that she was replaced in the advanced modern dance class and showed her a 
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letter he had prepared concluding that her contract should not be renewed in the coming year. 
(R. at 4, 45, 190,294.) 
17. On December 6, 1992, Professor Cherry wrote the Dean of the College of 
Education, urging that he involve her tenure advisory committee in her evaluation process. (See 
R. at 261.) 
18. On December 7, 1992, Deana Lorentzen, chair of Professor Cherry's tenure 
advisory committee, insisted that the committee be involved in the department's employment 
decision process. (R. at 4, 45, 262.) 
19. On December 14,1992, Mr. Sorenson obtained Professor Cherry's consent to a 
departmental "role statement," defining her duties for the coming quarter. (R. at 82.) 
20. On December 16, 1992, Professor Cherry's tenure advisory committee met for the 
first time. (R. at 4, 45.) 
21. On January 7, 1993, Ms. Gordon met privately with Mr. Sorenson, interim dean 
Izar Martinez, university counsel Steve McMasters, and university provost Karen Morse "to 
discuss Sue Cherry." (R. at 4-5, 45.) 
22. On January 15, 1993, Professor Cherry's tenure advisory committee issued its 
report, signed by Ms. Gordon among others, anticipating renewal of Professor Cherry's contract. 
(R. at 261-62.) 
23. On February 12, 1993, Mr. Sorenson forwarded the tenure advisory committee 
report to interim dean Martinez, but urged non-renewal. (R. at 263.) 
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24. On February 23, 1993, interim dean Martinez forwarded Mr. Sorenson's letter to 
university president George Emert, concurring. (R. at 259.) 
25. On February 24, 1993, president Emert informed Professor Cherry that her 
contract would not be renewed the following academic year. (Addend, at A35-A37; R. at 260.) 
26. In his termination letter, president Emert wrote: 
If you allege, pursuant to the Utah State University Code of Policies and 
Procedures, Section 5-6, pages 18 through 19, that the nonrenewal of your 
contract is based upon discriminatory or prejudicial treatment in violation of your 
constitutional rights or academic freedom, you may be accorded a hearing before 
the Academic Freedom and Tenure (AFTXCommittee. In the event such a 
hearing is requested, your petition setting forth the requisite grounds for the 
request should be submitted to the Chair of the AFT Committee within twenty 
(20) days of your receipt of this letter. Please note that at the hearing before the 
AFT Committee or its designated grievance subcommittee, you will have the 
burden of introducing competent evidence that the nonrenewal was based upon 
discriminatory or prejudicial facts and reasons in violation of your constitutional 
rights or academic freedom. 
(Addend, at A37; R. at 260.) 
27. The Code section referenced in the president's letter reads in pertinent part as 
follows: 
[I] fa non-tenured faculty member alleges that the nonrenewal of his contract is 
based upon discriminatory or prejudicial treatment in violation of his 
constitutional rights, or his academic freedom, he shall be accorded a hearing 
upon request. Upon receiving written notice of such an allegation from the 
faculty member concerned, the President or his designee shall arrange for a 
hearing before the [AFT] Committee or a duly appointed subcommittee of at least 
5 members thereof, absent the President of the University, at which the faculty 
member shall have the burden of introducing competent evidence sufficient to 
support a decision that the nonrenewal was based on discriminatory, prejudicial 
facts and reasons. Review on appeal shall be limited to a determination of 
whether the President has met the nonprejudicial nondiscriminatory requirements. 
(Addend, at A29; R. at 79.) 
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28. Acting pursuant to the instructions in the president's letter, and as outlined in the 
Code, Professor Cherry appealed the president's termination decision to the AFT Committee, 
alleging that the administration acted for prejudicial and discriminatory reasons in violation of 
her academic freedom. (See Addend, at A40; R. at 80.) 
29. On May 11, 1993, the AFT Committee convened a grievance subcommittee 
hearing, reviewed documentation and responses provided by Professor Cherry and the president, 
and took evidence. (See Addend, at A40; R. at 80.)^ 
30. On May 25, 1993, the AFT grievance subcommittee issued the following written 
decision: 
1. The administrative reason for recommending nonrenewal of 
contract was that, during her first quarter of teaching at USU, Sue Cherry was 
judged by the dance program director (Donna Gordon) to be incompetent to teach 
modern dance technique at the advanced level. Prof. Cherry's excellent teaching 
credentials, performance at the introductory and intermediate level courses, and 
the USU student evaluations for fall and winter quarters contradict such a charge. 
Evidence and testimony strongly suggest that competence was not the real issue, 
but that the program director (the only other faculty member in the dance 
program) seems to have been absolutely intolerant of any methodology or 
approach to modern dance technique that differed from her own (or the one she 
had established in the dance program). This intolerance apparently led very 
quickly (the 2nd or 3rd week in fall quarter) to prejudicial and discriminatory 
treatment of Sue Cherry and violation of her academic freedom. Some of the 
advanced students complained about the different approach; but, as we have heard 
and read in uncontested testimony, new teachers in dance, as well as in the arts in 
general, often meet resistance from students - especially advanced students - who 
have learned by other techniques. Donna Gordon has indicated that the 
techniques and methodology - broadly, the philosophy of dance pedagogy - that 
Sue Cherry embraces does not "fit in" with "her" program. Her comments and 
actions during the fall and winter of 1992-93 strongly suggest a campaign of 
undermining Cherry's support among students, thus polarizing student opinion 
into hostile camps. 
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2. The code clearly identifies the tenure review committee as the 
basic mechanism for evaluation of new faculty. In this case, however, the tenure 
review committee never became involved in the evaluation process for Sue 
Cherry. In fact, the decision not to renew Cherry's contract was made at least two 
weeks prior to the initial meeting of this committee. In my own extended 
individual interviews with the dean, department head, and Donna Gordon, I was 
astonished at the attitude of indifference about the proper function of tenure 
committees in the evaluation of faculty. A very serious problem related to this is 
the fact that Donna Gordon was a member of Cherry's tenure committee; yet, as 
director of the dance program, she assumed administrative authority over Sue 
Cherry, conducted her own evaluations independent of the tenure review 
committee, and reported directly to the department head and dean. There was an 
obvious conflict of interest. 
3. Because the department head apparently felt inadequate to judge 
the competence of a teacher of dance, he relied entirely on Donna Gordon's 
reports and evaluations. Unfortunately, in so doing, he allowed her to exercise an 
unwarranted degree of authority over Sue Cherry. Gordon's arbitrary and 
vigorous program of evaluation (class visits, videotapings, student ballots, 
interviews and written evaluations) became excessive, intimidating, and intrusive 
to the degree that teacher, students, and normal classroom activities were 
negatively affected. Even in winter quarter, Donna Gordon videotaped every 
class session of one of Cherry's courses. Prof. Cherry had agreed to some taping, 
but not on a daily basis. This is harassment as well as violation of academic 
freedom in the classroom. 
4. Beginning in the third week of fall quarter, Donna Gordon 
apparently began making prejudicial evaluations of Sue Cherry. By October 26, 
1992, in a meeting with Dr. Sorenson and Donna Gordon, Prof. Cherry was 
informed that her job was in jeopardy. On November 17, Dr. Sorenson and 
Donna Gordon discussed with Cherry the option of finding a substitute for the 
Advanced Technique class in winter quarter and the possibility of not renewing 
her contract. On December 2, 1992 Dr. Sorenson read to Sue Cherry a draft of his 
letter recommending nonrenewal. Subsequently, on December 14, Sue Cherry's 
Role Statement (her contractural [sic] agreement with her academic department) 
was agreed upon; she signed it on December 15; the department head and dean 
signed it on December 17. Sue Cherry's tenure review committee met for the first 
time on December 17th [sic]. The letter from the tenure committee (Jan. 15, 
1993), which is generally positive and encouraging, makes recommendations to 
be carried out in the next contract year of service (1993-94). Donna Gordon was a 
member of the tenure review committee, signed the letter, and yet, in her capacity 
as dance program director, she had already conducted her independent 
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evaluations, had judged Sue Cherry as incompetent at the advanced level, and had 
influenced the administration for a decision of nonrenewal. This entire sequence 
of events is an administrative quagmire and a procedural absurdity. This is a 
blatant disregard of procedural due process and standards of fairness accepted 
throughout the academic profession. 
5. In late January, Dean Martinez, to his credit, asked for outside 
evaluations of Sue Cherry's competence. He attempted to obtain the assistance of 
evaluators from several different institutions, but in the end utilized as evaluators 
two dance teachers from the University of Utah. They had a collegial relationship 
with Prof. Gordon, sharing similar training and background, and one apparently 
had been a classmate of Gordon's. This raises serious doubts as to their ability to 
render objective evaluations. The written evaluations were "faxed" to Dean 
Martinez late in the afternoon of February 23rd; [president Emert's] letter 
notifying Sue Cherry of nonrenewal of contract was dated February 24, 1993. 
Thus, the evaluations were essentially irrelevant to the decision, and constituted a 
deception against Cherry. 
6. Breach of Contract. Even though the non-renewal decision was 
made before the end of fall quarter 1992, and formal notification given before the 
end of February 1993, Cherry was still under contract for 1992-93 to assume the 
responsibilities and assignments stipulated in her role statement. One such 
assignment was the advising of dance students. Sue Cherry did no advising 
because Donna Gordon apparently insisted on doing it all. A major responsibility 
stated in the role statement was the supervision of Forum (a student-
choreographed dance recital) in Spring Quarter. Donna Gordon did not permit 
Sue Cherry to carry out this assignment or even to serve in an advisory capacity; 
instead, she elected to do it herself. The department head would not override 
Gordon's decision in this matter, so it became impossible for Cherry to complete 
the terms of her contract. 
7. Other areas of concern raised in the hearing include the possible 
prejudicing of student evaluations by Donna Gordon, and Gordon's influencing 
students to avoid Sue Cherry's classes. 
(Addend, at A41-A43; R. at 81-83.) 
31. The AFT grievance subcommittee concluded: "Prof. Cherry's claims that USU 
has treated her with prejudice and discrimination, and has v[i]olated her academic freedom are 
clearly demonstrated." (Addend, at A43; R. at 83.) 
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32. The AFT grievance subcommittee decision was unanimous, 5-0. (Addend, at 
A43; R. at 83.) 
33. In a separate concurring opinion, AFT grievance subcommittee member Bonita 
W. Wyse wrote: 
I served as [the president's] appointee on Professor Sue Cherry's 
grievance committee. The other members of the committee have filed their 
written report. Though I do not dispute their interpretation of the USU Code nor 
their interpretation of the case as presented by Ms. Cherry, I decided to exercise 
my prerogative to write a separate opinion. 
As I indicated in my colleagues' letter to you, we did not find evidence of 
violations regarding procedural due process as it relates to non-renewal of contract 
for non-tenured faculty. There were, however, several complications to this case 
which we found to be unsettling and confounding. The tenured Dance Program 
Coordinator, Donna Gordon, who is the only other full-time dance faculty 
member in the Department, appears to have been delegated the responsibility for 
determining the technical dance competency of a non-tenured faculty member, 
Sue Cherry. There was no contractual basis for this unilateral responsibility and 
authority. Donna Gordon was also the chair of the search committee that hired 
Ms. Cherry from a field of 40 candidates, and Ms. Gordon also serves on Ms. 
Cherry's tenure and promotion committee. 
Shortly after Sue Cherry arrived on campus (within the first three weeks), 
Donna Gordon apparently decided that she had made a mistake in her hiring 
decision. Some of the students who were enrolled in Cherry's Advanced 
Techniques class Fall Quarter apparently had substantial disagreement with Ms. 
Cherry's approach to the class, and Donna Gordon sided with these students. 
Furthermore, Ms. Gordon indicated to the students that she agreed with their 
assessment. Evidence was also presented at the hearing that other students in this 
same class strongly supported Sue Cherry. I am not able to evaluate the evidence 
and testimony of Sue Cherry regarding her competence nor the counter-evidence 
and testimony attempting to discredit her competence. Likewise, I cannot assess 
the accuracy of Sue Cherry's witness who made allegations regarding Donna 
Gordon's competence. 
However, it is apparent that a programmatic and departmental maelstrom 
ensued. Whether Donna Gordon was sincerely trying to help Sue Cherry or was 
attempting to document her "incompetence" is unclear to me (it may have begun 
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as the former and then became the latter); however, I do agree with my colleagues 
that the evaluation activities certainly appeared to have been excessive and most 
certainly were disequilibrating to Ms. Cherry. 
It is my opinion that the entire situation was mishandled. I sincerely 
question the wisdom of having a non-administrative faculty program coordinator 
responsible for the academic fate of a new tenure-track faculty member. 
(Addend, at A46-A47; R. at 85-86.) 
34. The AFT grievance subcommittee submitted its report to the AFT Committee, the 
president, and Professor Cherry. (See R. at 84, 87.) 
35. On June 15, 1993, president Emert^through provost Morse, informed Professor 
Cherry that despite the AFT Committee's decision the university would not renew her contract. 
(Addend, at A48-A51; R. at 87-88.) 
36. The provost's letter informed Professor Cherry that "the administration is unable 
to agree with conclusions or analysis stated in the AFT report. Further, the administration does 
not believe that it was given the appropriate opportunity at the hearing to provide information 
and testimony in response to your grievance. The committee appears to have misinterpreted 
certain factual information presented to it and misunderstood portions of the Code relevant to the 
administrative decision of nonrenewal." (Addend, at A50; R. at 87.) 
37. The letter also stated that "[t]he administration disagrees with the committee's 
conclusions" regarding "discriminatory or prejudicial actions . . . made in violation of 
Constitutional rights or academic freedom." (Addend, at A50; R. at 87.) 
38. The letter concluded that "[a]n administrative decision of nonrenewal may be 
made for any legitimate reason or for no reason under the faculty Code. The only requirement 
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created by the Code is that timely written notice of the decision be given to the faculty member." 
(Addend, at A51; R. at 88 (emphasis added).) 
39. Accordingly, the administration refused to renew Professor Cherry's contract at 
the end of the 1992-93 academic year. (See Addend, at A50-A51; R. at 87-88.) 
SUMMARY OF ARGUMENT 
Based on the undisputed material facts, the district court erred as a matter of law in 
denying Professor Cherry summary judgment on her breach of contract claim. 
The university's Code of Policies and Procedures is part of Professor Cherry's 
employment contract. The Code provides that a tenure-eligible professor may not be terminated 
for reasons prejudicing or discriminating against her contractual right to academic freedom. In 
this case, the AFT Committee determined after a full hearing that the administration improperly 
terminated Professor Cherry for reasons prejudicial and discriminatory to her contractually 
guaranteed academic freedom. 
The university's subsequent decision not to renew Professor Cherry's contract despite the 
AFT determination violates the Code. The Code designates the AFT Committee as the 
university's hearing body for appeals from non-renewal decisions that allegedly violate academic 
freedom. The university has no authority to disregard this decision. Its action was a breach of 
the Code - and hence of Professor Cherry's employment contract - as a matter of law. The 
district court's contrary determination is legally incorrect. 
The AFT Committee properly read and applied the Code. The district court, in contrast, 
misread or misapplied the Code's clear provisions. This is more clearly demonstrated by a de 
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novo review of the Code's academic freedom and annual review provisions, which the AFT 
Committee properly understood. The district court's failure to properly interpret the role of the 
tenure advisory committee in the Code's annual review process also provides an independent 
ground for reversal. 
The district court's erroneous legal determinations should be promptly reversed and the 
case remanded for judgment in favor of Professor Cherry on liability and for a determination of 
damages. 
ARGUMENT 
I. PROFESSOR CHERRY'S CONTRACT GUARANTEED HER ACADEMIC 
FREEDOM, ANNUAL REVIEW, AND A TERMINATION APPEAL. 
Before examining how the university's actions breached Professor Cherry's employment 
contract, it is important to understand the relevant contract provisions at issue in this appeal. 
A, The University's Code of Policies and Procedures is Part of Professor 
Cherry's Contract. 
In 1955, the university promulgated a Code of Policies and Procedures (the "Code") 
governing the organization of its faculty and their relationship with administration. (See R. at 
101.) The Code has since undergone numerous piecemeal revisions. (R. at 101-02 & n.7.) 
The parties to this appeal agree that the Code in effect during the 1992-93 academic year 
became a part of Professor Cherry's contract. (See Facts f 7.) Because the university has 
"undertake[n] a contractual obligation to observe particular termination formalities by adopting 
procedures or by promulgating rules and regulations governing the employment relationship," 
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this Court is "construing a contract, not declaring statutory or constitutional rights." Piacitelli v. 
Southern Utah State College. 636 P.2d 1063, 1066 (Utah 1981). 
Both parties moved for summary judgment in the district court on grounds that the 
pertinent language of the Code is unambiguous. (See R. at 51, 98-100, 186-87, 231.) 
Accordingly, this Court's inquiry into the meaning of the contract focuses on the Code's plain 
language within the four corners of the document. E.g.. Faulkner v. Farnsworth, 665 P.2d 1292, 
1293 (Utah 1983). The Court will strictly construe the Code against the university. See 
Microbiological Research Corp. v. Muna. 625 P.2cf690, 694 (Utah 1981) (employment contract 
strictly construed against employer who drafted it); Zuelsdorf v. University of Alaska. 794 P.2d 
932, 934 (Alaska 1990) ("When an employer drafts and uses a form contract, it is strictly 
construed against the employer because of the unequal bargaining power between employer and 
employee, who must accept the contract and personnel rules as offered."). 
B. The Code Protects Non-Tenured Professors in Three Ways. 
Section 5-6 of the Code, titled "Academic Freedom, Professional Responsibility, Tenure 
and Promotion," governs the employment relationship between the university and its faculty. 
(See Addend, at Al 1; R. at 61.) Section 5-6 guarantees each faculty member three important 
rights: academic freedom, annual review, and a termination appeal. 
1. The Code Guarantees Academic Freedom. 
First, § 5-6 promises tenure-eligible professors academic freedom. (See Addend, at Al 1-
A16; R. at 61-66 (subheadings "Academic Freedom" and "Academic Responsibility"). 
"Academic freedom is the right of scholars in institutions of higher education freely to teach, 
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study, discuss, investigate, and publish." (Addend, at Al 1; R. at 61.) It is "essential" to the 
purposes of the university. (Addend, at Al 1; R. at 61.) 
"The faculty member is entitled to freedom in the classroom in discussing his subject... 
." (Addend, at Al 1; R. at 61.) "The faculty member shall be responsible for creating and 
maintaining an environment in which students are challenged to do original thinking . . . . " 
(Addend, at A12; R. at 62.) "Relevance and manner of communicating course content are 
judgmental matters within a faculty member's responsibility." (Addend, at A13; R. at 63.) A 
professor may "find[] it pedagogically useful to advocate a position on controversial matters," 
though she should exercise care in doing so. (Addend, at A13; R at 63.) Acts which interfere 
with the professor's ability to exercise this contractual right are "the antithesis of academic 
freedom." (Addend, at Al 1; R. at 61.) 
As a tenure-track faculty member, Professor Cherry enjoyed full rights of academic 
freedom under the Code. (Addend, at A18; R. at 68.) 
2. The Code Guarantees Annual Qualification Review by a Tenure 
Advisory Committee. 
Second, § 5-6 guarantees tenure-eligible professors a specified annual review. (See 
Addend, at A16-A22; R. at 66-72 (subheading "Academic Tenure and Promotion").) 
[E] valuations of faculty members for appointment, promotion, and tenure shall be 
made annually and contain provision for evaluation of (a) the faculty member's 
excellence in teaching, research, or extension work, (b) leadership and 
professional contributions beyond the basic assignment; i.e., to the institution, 
college or school and department, in research, student advisement, and other types 
of services; (c) attainment of creditable academic degrees and/or certificates in his 
field of professional responsibility; (d) evidence of experience of value to the 
institution—past and present (before coming to and during present assignment); 
(e) distinctive promise as a scholar; i.e., depth of understanding in his field, 
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contribution to knowledge; public presentation, etc.; and (f) the individual's 
general attitude toward his work, his students, and his colleagues. 
(Addend, at A16-A17; R. at 66-67.)1 
"For each new faculty member who is appointed without tenure, the faculty member's 
department chairman . . . shall appoint a Tenure Advisory Committee of at least five members, 
one of whom is from outside the department." (Addend, at A19; R. at 69.) 
The Tenure Advisory Committee shall be appointed on or before December 1 of 
the staff member's first year of service. The initial meeting will be to acquaint the 
candidate with his committee and to initiate an annual review of the candidate's 
qualifications for continuation on the staff and to report his progress toward the 
attainment of tenure. If a department chairman submits a separate 
recommendation of endorsement, agreement, or disagreement it shall become part 
of the official tenure committee recommendation and shall be available to all 
members of the committee. 
(Addend, at A20; R. at 70.) 
"The Tenure Committee's evaluation of a first year candidate shall be forwarded by the 
department chairman to the dean no later than February 1." (Addend, at A21; R. at 71.) "Any 
non-tenured faculty member whose annual appointment the administration wishes not to 
1
 "Appointment" is generally understood as a professor's year-to-year contractual 
arrangement. (See, e.g.. Addend, at A22; R. at 72 (referring to "annual appointment").) 
"Promotion" denotes advancement from one rank to another - e.g., from assistant professor to 
associate professor. (See, e.g.. Addend, at A21; R. at 71 (discussing promotion for faculty in 
"rank other than professor").) "Tenure is that provision of employment attained after completion 
of a probationary period during which the probationer's performance is found to be such as to 
make him an asset to the institution because of his abilities as a scholar, a teacher, a researcher, 
or an extension worker." (Addend, at A16; R. at 66.) It assures faculty they will be retained 
absent cause for termination or some personal or institutional exigency. (See Addend, at A16, 
A22, A27; R. at 66, 72, 77.) A faculty member in Professor Cherry's position is eligible (or "on 
track") to receive tenure, which must be granted or denied within seven years. (See Addend, at 
A16-A18; R. at 66-68; see also R. at 270 (identifying academic year 1998 as Professor Cherry's 
final date to qualify for tenure).) 
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continue . . . shall be given advance notice, in writing, by the president... [n]ot later than March 
1 of the first academic year of service if the appointment expires at the end of that year " 
(Addend, at A22; R. at 72.) 
As an assistant professor in a tenure-eligible position, Sue Cherry was entitled to the 
annual review process described in § 5-6. 
3. The Code Guarantees a Termination Appeal. 
Lastly, § 5-6 guarantees tenure-track professors a limited appeal of non-renewal 
determinations. (Addend, at A28-A29; R. at 78-7£-{subheading "Other Terminations").) 
This Code does not require proceedings to terminate the employment of a 
non-tenured faculty member at the end of his contract period, by nonrenewal of 
his contract, except as hereinafter specified. 
USU shall maintain an annual review procedure, recording the progress of 
non-tenured faculty members, as the basis upon which to award or deny tenure. If 
the employment of a non-tenured faculty member is terminated, the President may 
in his discretion, upon the request of the faculty member, supply the reasons for 
this nonrenewal. Nevertheless, if a non-tenured faculty member alleges that the 
nonrenewal of his contract is based upon discriminatory or prejudicial treatment 
in violation of his constitutional rights, or his academic freedom, he shall be 
accorded a hearing upon request. Upon receiving written notice of such an 
allegation from the faculty member concerned, the President or his designee shall 
arrange for a hearing before the [Academic Freedom and Tenure] Committee or a 
duly appointed subcommittee of at least 5 members thereof, absent the President 
of the University, at which the faculty member shall have the burden of 
introducing competent evidence sufficient to support a decision that the 
nonrenewal was based on discriminatory, prejudicial facts and reasons. Review 
on appeal shall be limited to a determination of whether the President has met the 
nonprejudicial nondiscriminatory requirements. 
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(Addend, at A28-A29; R. at 78-79 (discussing "Termination of a Non-tenured Faculty Member") 
(citation omitted).)2 
As a tenure-track faculty member, Professor Cherry was entitled to this review procedure 
- and was further entitled to have the university abide by it. See Piacitellu 636 P.2d at 1066 
(college must adhere to its "contractual obligation to observe particular termination formalities"). 
li. THE UNIVERSITY BREACHED PROFESSOR CHERRY'S CONTRACT BY 
OVERRIDING THE CODE'S APPELLATE PROCESS. 
The undisputed material facts in this case demonstrate that the university ran afoul of the 
clear-cut, unambiguous contract promises in the Code. The university treated Professor Cherry 
as an at-will employee whom it could terminate for any reason, regardless of her rights under the 
Code, so long as it gave timely notice. This is wrong. In concluding as much, the university -
and the district court - ignored the plain language of the Code. 
A. The Code Designates the Academic Freedom and Tenure Committee as the 
Administrative Forum of Last Resort for Assuring Academic Freedom. 
The Code designates the Academic Freedom and Tenure Committee as the appellate body 
for reviewing the president's termination decisions. The Committee has "(jJurisdiction as an 
administrative hearing body." (Addend, at A33; R. at 138.) 
2
 The 1992-93 Code actually names the "PR&FW," or Professional Relationships and 
Faculty Welfare Committee, which ceased existing in 1988. (See Addend, at A29; R. at 79, 101-
02.) In the district court, both parties assumed that this provision of the Code, which had not 
been revised and integrated with other Code provisions since 1974, designates the AFT 
Committee as the appropriate hearing body for the appeal. (See R. at 54,102 & n.9; cf Addend, 
at A37; R. at 260 (president's letter, informing Professor Cherry of right to appeal to AFT 
Committee).) 
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The Academic Freedom and Tenure Committee, as represented by each of 
its grievance committees, is the administrative hearing body of the University 
with jurisdiction in matters related to academic freedom, tenure, promotion, 
dismissals and other sanctions, and actions alleged not to be in accordance with 
the adopted standards, policies, and procedures of the University. In meeting its 
jurisdiction, the committee may hear . . . faculty petitions appealing an 
administrative decision. 
(Addend, at A33; R. at 138 (citation omitted).) 
Section 5-6 contemplates the full Committee or a grievance subcommittee of at least five 
members convening to take evidence, hear argument, and make a determination as to whether the 
faculty member's termination comported with academic freedom. (Addend, at A29; R. at 79.) 
The purpose of this "appeal" is to "review" the president's decision. (Addend, at A29; R. at 79.) 
The appellant bears the burden of proof. (Addend, at A29; R. at 79.) The appeal is limited in 
scope to constitutional and academic freedom issues. (Addend, at A29; R. at 79.) The Code 
provides no further appeal. (Addend, at A29; R. at 79.) 
B. The Code Does Not Allow the Administration to Override the AFT 
Committee's Determination, 
In this case, Professor Cherry appealed the president's termination decision to the AFT 
Committee and won. The Committee unanimously concluded that the administration terminated 
Professor Cherry for reasons that prejudiced her contractual right to academic freedom. The 
evidence presented to the Committee led to the ineluctable conclusion that Donna Gordon 
disliked and disagreed with Professor Cherry's novel approach to modern dance, that Ms. 
Gordon interfered with Professor Cherry's class work, and that the university had taken 
unwarranted and unauthorized actions against Professor Cherry that violated her academic 
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freedom. (See Addend, at A41-A43; R. at 81-83.) The Committee found these actions to be 
prejudicial and discriminatory to Professor Cherry's academic freedom, making the university's 
non-renewal action improper. (See Addend, at A40-A43; R. at 80-83.) 
There is no basis in the Code for the administration's decision to "overrule" the AFT 
Committee's conclusions. There is no appeal therefrom, as the university concedes. (R. at 104.) 
If the administration can terminate with impunity despite the Committee's findings, the 
procedures designed to protect the tenure-track faculty member and ensure contractually 
guaranteed academic freedom are rendered a nullity. 
The university is wrong when it asserts that it can terminate Professor Cherry "for any 
legitimate reason or for no reason under the faculty Code." (See Facts f 38.) It cannot terminate 
her in violation of her right to academic freedom. (See Addend, at A29; R. at 79; see also R. at 
152 ("Probationary faculty members may not be terminated for reasons which violate their 
academic freedom or legal rights."). The university confuses the concept of at-will employment 
with employment governed by a contract. This Court, however, has clearly distinguished the 
two: 
At-will employment is a bundle of different privileges, any or all of which 
an employer can surrender through an . . . agreement. In addition to a promise for 
a specified employment term or a for-cause requirement for termination, an 
employer can, for example, agree to use a certain procedure for firing employees 
or promise not to fire employees for a certain reason, thereby modifying the 
employee's at-will status. 
Sanderson v. First Sec. Leasing Co., 844 P.2d 303, 307 (Utah 1992). This the university has 
done by implementing an appeal process, to which it must adhere. See Piacitellu 636 P.2d at 
1066. 
243\155364. V7 22 
Ultimately, the university's position, accepted by the district court, is that the president 
may override the AFT Committee's determination. (See Addend, at A50-A51; R. at 87-88, 95.) 
This argument finds no basis in the Code. It is the president's decision the AFT is reviewing. 
(See Addend, at A29; R. at 79.) The Code specifically requires the president to absent himself 
from the decision-making process while the AFT reviews whether he (and his administration) 
acted in a non-prejudicial, non-discriminatory way. (See Addend, at A29; R. at 79.) As outlined 
in the Code, the AFT functions as an impartial adjudicatory tribunal, reviewing the actions of the 
chief executive while interpreting the organizations organic document. The university's 
suggestion that the result of this appeal is subject to de novo review by the executive whose 
actions are called into question is a concept wholly foreign to an ordered system of fair review -
not to mention unsupported by the plain language of the Code. Cf Civil Serv. Ass'n v. San 
Francisco Redev. Agency, 213 Cal. Rptr. 1, 4 (Cal. Ct. App. 1985) ("A right to appeal, in 
common understanding, occurs after final discipline is invoked and implies a further review by 
another, presumably neutral authority."). 
While this Court has never addressed the precise issue now before it, Professor Cherry's 
position is nevertheless well grounded in the Court's prior jurisprudence. In Moore v. Utah 
Technical College, 727 P.2d 634 (Utah 1986), the Court acknowledged the availability of a 
contractual termination appeal similar to Professor Cherry's, designed to review the president's 
non-renewal decisions. Id at 636-37. The plaintiff in Moore did not invoke such review, 
however, and the Court therefore had no occasion to address the authority of the reviewing body. 
Id. at 637. 
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Likewise, in Piacitelli v. Southern Utah State College, 636 P.2d 1063 (Utah 1981), the 
Court recognized the availability of a contractual termination appeal process. Id, at 1064-65 & 
nn.2-3. The plaintiff pursued those appeals, obtaining review of the president's decision, but was 
ultimately unsuccessful. Id at 1065 & n.3. The district court found that the college substantially 
complied with its procedures, and this Court affirmed. Id at 1065-66.3 
The instant case builds on Moore and Piacitelli, raising the issue anticipated but not 
discussed in either case. Acting pursuant to the termination procedures in her contract, Professor 
Cherry did invoke the appeal process that the plamtiff in Moore did not. Furthermore, in contrast 
to the plaintiff in Piacitelli, Professor Cherry was successful in her internal appeal. This case 
therefore asks the Court to take the next step and determine the contractual effect of the hearing 
body's ruling. 
That determination depends wholly on the parties' contract. Analogous case law from 
other jurisdictions nevertheless provides helpful insight. In Ofsevit v. Trustees of the California 
State University & Colleges, 582 P.2d 88 (Cal. 1978), a chancellor's review committee 
undertook review of the president's non-renewal decision. Id at 3. The Committee considered 
the evidence and advised the chancellor of its unanimous recommendation in support of Ofsevit. 
Id. The chancellor refused to accept the review committee's findings and recommendations, 
however, concluding that they were advisory only. Id at 3-4. Ofsevit contended, in contrast, 
"that as a matter of law, the grievance procedure, which terminated in his favor, should be 
3
 However, the Court upheld an award of back pay to the plaintiff based on the college's 
delay in complying with its contractual dismissal procedures. See id at 1067-70. 
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enforced." Id. at 4. The California Supreme Court agreed, concluding that the defendants' 
failure to abide by the review committee's recommendation improperly denied the plaintiff the 
benefit of the university's employment regulations, which vested the decision in the review 
committee. See kL Consequently, the court awarded Ofsevit damages from the time he was 
improperly denied re-appointment. Id at 7-9. 
Also instructive is University of Hawaii Professional Assembly v. University of Hawaii, 
659 P.2d 717 (Haw. 1983) (per curiam). The professors in that case sought an arbitrator's review 
of the president's employment decision. Id at 71&r719. The university denied the arbitrability 
of the president's final decision in this context. Id at 719. The court, in contrast, noted that the 
professors' contract subjected the president's decision to such review. Id Rejecting the 
university's argument, the court held that u[o]nce the criteria are established . . . the procedure of 
review must fairly follow the criteria. Otherwise, the criteria are meaningless and may become a 
facade for unfair or discriminatory practice." Id 
The universities in both Ofsevit and University of Hawaii attempted end runs around their 
codes by invoking extra-contractual authority. See Ofsevit, 582 P.2d at 3 (discussing 
chancellor's refusal to accept review committee's decision based on asserted authority that 
conflicted with contract); University of Hawaii, 659 P.2d at 719 (discussing university's 
argument that it could not "delegate" power to arbitrator under state law). Utah State University 
has done the same thing in this case. (See, e.g., R. at 95 (arguing that "[t]he Utah State 
University President is not bound by the determination of an Academic Freedom and Tenure 
grievance subcommittee.").) That fact notwithstanding, it is the contract, not the asserted 
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authority of the executive, that controls here. Under the university's Code, the appeal to the AFT 
Committee serves as a check on the president's decisions. Absent such a safeguard, the president 
would have unfettered authority to ignore the Code provisions, rendering them meaningless and 
ineffective. Cf Tonev v. Reagan, 467 F.2d 953, 959 (9th Cir. 1972) (appeal from president's 
decision provides "a reasonable check against an arbitrary decision by the President"), cert. 
denied, 409 U.S. 1130(1973). 
Had the Code permitted further review or modification of the AFT Committee's decision, 
it most certainly would have said so. Elsewhere kr§ 5-6, it has done just that. In for-cause 
termination proceedings, "[a]n appeal may be taken from the decision of the [AFT] Committee 
by the President or the faculty member to the Institutional Council." (Addend, at A26; R. at 76.) 
Were the district court's interpretation correct - that the president can override an AFT 
Committee decision at will - the Code would not provide an appeal by the president in for-cause 
proceedings. See Nielsen v. O'Reilly, 848 P.2d 664, 665 (Utah 1992) (contracts should be read 
as a whole and their provisions harmonized and given effect). Rather, the president could simply 
disagree with the AFT determination and impose his own judgment, as he has attempted to do in 
this case. But the Code does not read as the district court says it does. The Code properly 
recognizes that in the university's termination appeal process, the president does not review his 
own decision. Cf Horn v. State, 459 N.W.2d 823, 824 (N.D. 1990) (subjecting president's non-
renewal decision to limited Special Review Committee appeal). 
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This Court should read and apply the Code as written. In plain English, the Code 
provides an appeal of the president's non-renewal decision to the AFT Committee - and nothing 
more. The university is bound by that procedure. Piacitellu 636 P.2d at 1066. 
C. The District Court Erred as a Matter of Law in Determining that the 
President Could Review the AFT Committee's Decision. 
By inventing an unwritten, non-reviewable "appeal" from the AFT Committee to the 
president, the university violated the Code's plain language. The result makes a mockery of 
Professor Cherry's employment contract, of academic freedom, and of the designated appeal 
process. The district court's decision means that a faculty member may invoke the Code 
provisions and may even be vindicated - only to be subject, in the end, to the president's 
unilateral decision. The university's position would render the AFT appeal process a futile waste 
of time. 
While this scenario may appear inviting to university administration, it finds no basis in 
the Code. To the contrary, the Code designation of a neutral grievance hearing body - with the 
president as a respondent, not an adjudicator - conflicts irreconcilably with the district court's 
decision. The law in this jurisdiction is clear that the university must adhere to its contractual 
promise to observe its express termination formalities. See Piacitelli, 636 P.2d at 1066. The 
district court's erroneous legal determination should be reversed. 
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III. THE AFT COMMITTEE'S DETERMINATION CORRECTLY INTERPRETED 
THE CODE. 
This Court need only decide whether the district court correctly interpreted the AFT 
Committee's jurisdiction under the Code, not whether the university in fact violated Professor 
Cherry's discrete rights to annual review or academic freedom. In reaching the proper result, 
however, the correctness of the AFT's Code interpretations becomes relevant, as the university 
contends that it disregarded the AFT Committee's determinations primarily because the 
Committee misinterpreted the Code. (See Addend, at A50-A51; R. at 87-88.) Demonstrating 
that the AFT in fact correctly understood and applied the Code independently supports the 
Committee's decision and highlights the pernicious effect of the university's improper action and 
the district court's erroneous conclusion. 
A. The AFT Properly Interpreted the Code's Annual Review Procedure. 
Section 5-6 establishes the process for tenure-track re-appointment or contract renewal. 
Review by the tenure advisory committee is the initial step in the multi-step review process of a 
first-year professor: 
(1) "Evaluations of faculty members for appointment, promotion, and tenure shall be 
made annually . . . ." (Addend, at A16; R. at 66.) 
(2) The department head appoints a tenure advisory committee by December 1, which 
"initiate[s] an annual review of the candidate's qualifications for continuation on the staff and 
reports its findings to the department head. (Addend, at A19, A20; R. at 69, 70.) 
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(3) After reviewing the committee's report, the department head may prepare a 
separate endorsement, agreement, or disagreement, which becomes part of the official annual 
report, and which the department head forwards to the dean no later than February 1. (Addend. 
atA20,A21;R.at70,71.) 
(4) After reviewing these materials, the dean forwards his or her decision to the 
president, who makes the re-appointment decision and provides notice of non-renewal, if 
applicable, by March 1. (Addend, at A21, A22; R. at 71, 72.) 
Despite the clear language of the Code, the district court concluded that review by the 
tenure advisory committee is not a prerequisite to an administrative decision of non-renewal. 
(See Addend, at A7-A8; R. at 350-51.) This is error as a matter of law. The AFT Committee, in 
contrast, correctly read and understood the parties' contract when it observed that "[t]he code 
clearly identifies the tenure review committee as the basic mechanism for evaluation of new 
faculty." (Addend, at A41; R. at 81.) 
The concept of the faculty review committee as the starting point for re-appointment 
determinations is a familiar one. "The obvious purpose of the evaluation procedure is to inform 
the faculty employee of her job performance and to provide the University with information 
relevant to deciding whether to retain or to nonrenew the employee." Smith v. State, 389 
N.W.2d 808, 810 (N.D. 1986): cf. Smith v. University of Arizona, 672 P.2d 187, 187 (Ariz. Ct. 
App. 1983) ("Each department at the University of Arizona is required to have a standing 
committee to advise the department head on matters of faculty re-employment, non-retention, 
promotion or tenure.") (citing University of Arizona Faculty Manual § 8.08 (14th ed. 1977)). 
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"[Although there may be tension between the faculty and the administration on their relative 
roles and responsibilities, it is generally acknowledged that the faculty has at least the initial, if 
not the primary, responsibility forjudging candidates." Kunda v. Muhlenberg College, 621 F.2d 
532, 547-48 (3d Cir. 1980); cf Ofsevit 148 Cal. Rptr. at 2 (discussing department head's 
concurrence with tenure committee that plaintiff should be re-appointed). The advisory 
committee provides important initial faculty input to the administrative decision-making process. 
The AFT Committee found that the university misunderstood or deliberately ignored "the 
proper function of tenure committees in the evaluation of faculty" in its treatment of Professor 
Cherry. (Addend, at A41; R. at 81.) In truth, the university undermined and denigrated the 
advisory committee's role by its unilateral actions. These facts independently support the AFT's 
findings in favor of Professor Cherry. The university's criticism of the AFT, and its disregard for 
the AFT decision on that basis, is unfounded.4 
As argued in part II, supra, the university is not free to disregard the AFT Committee's 
conclusions. Professor Cherry's demonstration in this part III.A that the AFT Committee 
properly interpreted the tenure advisory provisions of the Code therefore provides independent 
verification that the AFT Committee properly interpreted the Code. 
Additionally, it provides an independent ground for reversal. As a matter of law, the 
university was required to respect the tenure advisory committee provisions of the Code. See 
Piacitelli, 636 P.2d at 1066. (See also R. at 184-97 (contending university breached Professor 
4
 The university properly observes that AFT review of the tenure advisory process is 
relevant only to the AFT's academic freedom inquiry. (See Addend, at A50; R. at 87; cf 
Addend, at A29; R. at 79 (limiting AFT review to academic freedom and constitutional issues).) 
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Cherry's contract by circumventing tenure advisory committee).) The district court improperly 
granted the university summary judgment on this issue. Thus, regardless of this Court's decision 
on the AFT Committee's power, this Court should reverse and remand the case for further 
proceedings.5 
Conversely, however, affirmance of the tenure advisory issue does not affect the AFT 
issue, as the AFT Committee found that the university violated Professor Cherry's academic 
freedom in ways other than those involving the advisory committee. (See Addend, at A41-A43; 
R. at 81-83.) Again, the Code vests the AFT Committee with the ultimate power to interpret and 
apply the Code in fulfilling its limited appellate jurisdiction. (See Addend, at A29; R. at 79.) 
"Right" or "wrong," the AFT interpretation of the tenure advisory provisions has to stand. Under 
any analysis, therefore, the district court's decision must be reversed. 
B. The AFT Properly Interpreted the Code's Academic Freedom Provisions. 
The AFT Committee also correctly interpreted the academic freedom provisions of the 
Code. Section 5-6 plainly vests professors with the freedom to determine the content and style of 
their classroom presentation. (Addend, at Al 1, A13; R. at 61, 63.) That freedom is violated 
when unwarranted, harassing, intrusive measures invade the professor's classroom. (See 
Addend, at Al 1; R. at 61.) The record in this case is replete with examples. (See, e.g.. Facts ff 
9-10,12-13,16,30,33.) 
5
 Because the district court determined that advisory committee input was not a 
prerequisite to a termination decision, it declined to rule on whether the committee properly 
performed its contractual role. (See Addend, at A7-A8; R. at 350-51 (district court's decision); 
cf. R. at 287 (arguing grounds not reached by district court).) 
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The Code's provisions mirror generally accepted standards. "The essence of academic 
freedom is the protection for both faculty and students 'to inquire, to study and to evaluate, to 
gain new maturity and understanding.'" Muhlenberg College, 621 F.2d at 547 (quoting Sweezy 
v. New Hampshire. 354 U.S. 234, 250 (1957)). "It is the lifeblood of any educational institution 
because it provides 'that atmosphere which is most conducive to speculation, experiment and 
creation.'" Id. (quoting Sweezy, 354 U.S. at 263 (Frankfurter, J., concurring)). 
Only when students and faculty are free to examine all options, no matter how 
unpopular or unorthodox, without concern that their careers will be indelibly 
marred by daring to think along nonconformist pathways, can we hope to insure 
an atmosphere in which intellectual pioneers will develop. Academic freedom 
prevents "a pall of orthodoxy over the class-room"; it fosters "that robust 
exchange of ideas which discovers truth." 
Id (quoting Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967)). "Therefore, academic 
freedom, the wellspring of education, is entitled to maximum protection." Id, 
In this case, that concept was trampled. The AFT Committee - comprising faculty 
members with extensive experience who fully understood those rights - easily recognized the 
university's actions toward Professor Cherry as violating academic freedom. The AFT report 
observed: 
The severity of the action taken against Prof. Cherry is in no way warranted by the 
evidence and testimony presented in this case. Furthermore, the constant criticism 
and harassment endured by Prof. Cherry is completely contrary to the practice and 
philosophy of supporting and encouraging new faculty, which is common in other 
colleges of this university. If there were any legitimate concerns about Prof. 
Cherry's teaching, they were not managed in a constructive and professional 
manner. That Sue Cherry was never given time nor unprejudiced opportunity to 
succeed is reprehensible. Never, in the combined academic experience of the 
grievance committee, have we seen or heard of such unfair treatment of new 
faculty. It is an affront to the entire academic community. 
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(Addend. atA43;R. at 83.) 
The AFT Committee properly interpreted the Code's academic freedom provisions. It is 
the university that demonstrates a fundamental misunderstanding of those provisions and their 
underlying principles.6 
C. This Court Should Reverse and Remand, 
This Court should reverse the district court's decision and remand for entry of judgment 
in favor of Professor Cherry on liability. The undisputed material facts show that the university 
breached Professor Cherry's contract by denying her the benefit of the AFT Committee's 
determination. The AFT's factual determinations are not subject to de novo review by the 
university's president. Nor did the AFT Committee misinterpret the Code, as the university 
alleged in disregarding the Committee's decision. Even if it did, however, the Code designates 
the AFT as the tribunal with jurisdiction to make those determinations. If the university wishes a 
different result, it must amend, not bend, its contract. Until it does, it is bound thereby, whether 
it agrees with the consequences or not. 
This Court should enforce the contract as written, which the district court declined to do. 
The erroneous outcome below requires prompt reversal. 
6In purporting to override the AFT Committee decision, the university also asserted that 
the AFT deprived the administration of due process. (See Addend, at A50; R. at 87.) The record 
belies this assertion. (See Addend, at A40; R. at 80.) Even if true, however, it provides no legal 
justification for violating Professor Cherry's contract, and the university has argued none in this 
case. 
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CONCLUSION 
For the foregoing reasons, this Court should reverse the district court's order dismissing 
Professor Cherry's action and remand for entry of judgment on liability against the university 
and for further proceedings to determine damages. Cf Horn, 459 N.W.2d at 827; Zuelsdorf, 794 
P.2d at 935. 
DATED this / ^ - d a y of November, 1997. 
VAN COTT, BAGLEY, CORNWALL & McCARTHY 
By: 
Donald L. Dalton 
Stephen K. Christiansen 
Attorneys for Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that I caused two true and correct copies of the within and foregoing 
APPELLANT'S OPENING BRIEF to be mailed, postage prepaid, this j1 ^day of November, 
1997, to the following: 
Debra J. Moore 
Assistant Attorney General 
160 East 300 South, Suite 600 
P.O. Box 140856 
Salt Lake City, Utah 84114 
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Order dated September 27,1995, 
granting USU partial summary judgment 
Al 
JAN GRAHAM (1231) 
Attorney General 
ROBERT D. BARCLAY (0202) 
Assistant Attorney General 
Attorneys for Plaintiff 
Utah State University 
Logan, Utah 84322-1400 
(801) 797-1162 
QT COURT 
i in;w Juiiiwial District 
SEP 2 7 1995 
SALT LAKE COUNTY 
Deputy Clerk 
THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
SUE CHERRY, 
v. 
Plaintiff, ORDER GRANTING 
THE DEFENDANT 
SUMMARY JUDGMENT 
UTAH STATE UNIVERSITY, 
Defendant. 
Civil No. 950901913 CN 
Judge Michael R. Murphy 
On the 21st day of August, 1995, the plaintiff's Motion for Partial Summary and 
the defendant's Motion for Summary Judgment, came on regularly for hearing before the 
Honorable Michael R. Murphy, District Judge. The plaintiff was not present but was 
represented by counsel, Donald L. Dalton; the defendant was represented by counsel, 
Robert D. Barclay, Assistant Attorney General. 
Upon review of the Memoranda of Points and Authorities filed by the parties 
both in support of and in opposition to the respective motions, and upon consideration of 
the matters presented by the parties during oral arguments, the Court ruled that plaintiff's 
O O O l S j 
A3 
motion is denied and that defendant's motion is granted. Accordingly, for the reasons 
stated by the Court on the record, 
IT IS ORDERED, ADJUDGED AND DECREED that the defendant io awarded 
MO, 
mmarv Judi ^ ^ Summary Judgmenl diiU 1Mb plaintiff's action is huiuby Uibmiaiaud 
DATED this *X\ day of September, 1995. 
BY THE COURT: 
(M <#• 
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Order dated April 29,1997, 
granting USU summary judgment 
and dismissing the action 
A5 
JAN GRAHAM (1231) 
Attorney General 
ROBERT D. BARCLAY (0202) 
Assistant Attorney General 
Attorneys for Plaintiff 
Utah State University 
Logan, Utah 84322-1400 
(801)797-1162 By. 
NLfcfc ZHSTMCT COtiflT 
Third Judicial District 
APR 2 9 1997 
SALT LAKE COUNTY -
Deputy Clerk 
THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
SUE CHERRY, 
v. 
Plaintiff, * ORDER GRANTING THE 
DEFENDANT SUMMARY JUDGMENT 
* AND DISMISSING ACTION 
UTAH STATE UNIVERSITY, 
Defendant. 
Civil No. 950901913 CN 
Judge William A. Thorne 
On the 17th day of March, 1997, the plaintiff's Motion for Summary and the 
defendant's cross Motion for Summary Judgment, came on regularly for hearing before 
the Honorable William A. Thorne, District Judge. The plaintiff was not present but was 
represented by counsel, Donald L. Dalton and Matthew M. Durham; the defendant was 
represented by counsel, Robert D. Barclay, Assistant Attorney General. 
Upon review of the respectve Memoranda of Points and Authorities filed by the 
parties both in support of and in opposition to the motions, and upon consideration of 
the matters presented by the parties during oral arguments, the Court ruled that the 
A7 
defendant could make an administrative decision to not renew the plaintiff's appointment 
and that review by, and/or a recommendation for nonrenewal from, the plaintiff's tenure 
advisory committee was not a prerequisite for such an administrative decision. 
Accordingly, 
IT IS ORDERED, ADJUDGED AND DECREED that the plaintiffs motion is denied 
and the defendant's motion is granted. The award of summary judgment to the 
defendant resolves all issues in this matter and the plaintiffs action is hereby dismissed. 
DATED this ^ g day of April, 1997. 
BY THE COURT: 
Certificate of Service 
I certify that pursuant to C.J.A. Rule 4-504(2) a true and correct copy of the 
foregoing Order was Mailed, U.S. Mail, postage pre-paid, to the persons listed below, on 
this 21st day of March, 1996, namely: 
Donald L Dalton 
Matthew M. Durham 
Van Cott, Bagley, Cornwall & McCarthy 
50 South Main Street, Suite 1600 
P. O. Box 45340 
Salt Lake City, Utah 84145 
tobert D. Barclay 
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USU Code of Policies and Procedures, 
Section 5-6 (1992-93) 
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No. 5-6 Date of Revision: December 1^. 1974 !^ilLriLlJ±Lil! 
Subject: ACADEMIC FREEDOM, PROFESSIONAL RESPONSIBILITY, TENURE 
AND PROMOTION 
INTRODUCTION 
Utah State University exists for the common good of the society which it 
serves, and not to further the interest of either the faculty member or the institution 
as a whole. The common good depends upon the free search for truth and its free 
exposition. 
USU, in common with other institutions of higher education, is committed 
to the solution of problems and controversies by the method of rational discussion. 
Acts of physical force or disruptive acts which interfere with campus activities, 
freedom of movement of the campus, or freedom for students to pursue their studies, 
are the antithesis of academic freedom and responsibility, as are acts which in 
effect deny freedom of speech, freedom to be heard, and freedom to pursue research 
of their own choosing to members of the academic community or to invited visitors 
to that community. 
Academic freedom is the right of scholars in institutions of higher educa-
tion freely to teach, study, discuss, investigate, and publish. 
Academic freedom is essential to these purposes and applies to both 
teaching and research. Freedom in research is fundamental to the advancement of 
truth. Academic freedom is also fundamental to the protection of the rights of the 
faculty member in teaching and of the student in learning. It carries with it duties 
correlative with such rights. 
ACADEMIC FREEDOM 
The faculty member is entitled to full freedom in research and in the 
publication of the results, subject to the adequate performance of his other academic 
duties; but research for pecuniary return (extra-contractual) shall be based upon an 
understanding with the authorities of the institution and in accordance with other 
appropriate sections of this Code. 
The faculty member is entitled to freedom in the classroom in discussing 
his subject, but he should be careful to present in a fair manner, various scholarly 
views related to the subject and to avoid presenting material which is not signifi-
cantly related to the subject. 
ACADEMIC RESPONSIBILITY 
mrc-8 
'X 
The concept of freedom is accompanied by an equally demanding concept 
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of responsibility. The college or university faculty member is a citizen, a member 
of a learned profession, and an officer of an educational institution. When he speaks 
or writes as a citizen, he is free from institutional censorship or discipline, but his 
special position in the community imposes special obligations. As a man of learning 
and an educational officer, he understands that the public may judge his profession 
and his institution by his utterances. Hence, he is at all limes accurate, exercises 
appropriate restraint, shows respect lor the opinion of others, and makes every 
effort, when appropriate, to indicate that he is not an institutional spokesman. 
Faculty members understand and accept such responsibilities as the fol-
lowing, and many more: so detailed a sampling is given primarily to help promote 
wider understanding of what a faculty member means when he talks of maintaining 
professional standards. It will be noted in this connection, that along with some 
minimum standards to which faculty members are routinely expected to adhere, 
this document lists ideals to which faculty members can and should aspire; it assumes 
that additional particular aspirations and ideals will be developed by individual 
faculty members, apart from any listing. Thus, this section of Utah State University's 
Code is not exhaustive but only representative of major areas of responsibility. 
J To the extent that, as members of a profession, they have important rights 
of self governance, faculty members individually and as a group have obligations to 
help keep their house in order and to take such steps as may be necessary to the 
I fulfillment of their professional mission. Statements of professional responsibility 
] such as this one, therefore, may serve the faculty, other institutional officers, 
members of governing councils and boards, and the public at large, as useful r e -
minders of the variety of obligations assumed by members of the profession. 
Professional Responsibilities to the Students 
1. The faculty member shall be responsible for creating and maintaining 
an environment in which students are challenged to do original thinking, research, 
and writing. Also, he accords his students the freedom of inquiry and interpretation 
of evidence comparable to that which he justifiably demands for himself. 
J 2. A faculty member meets scheduled classes. Alteration of schedules 
or cancellation of classes should be done only for valid reasons and after adequate 
notice to students, and to the department chairman or dean.1 Failure to meet a 
class without prior notice to students is excusable only for reasons beyond the con-
trol of the faculty member. 
; woio$ 
Hereafter in this section the terms "department chairman" and "dean" 
I shall be construed to include other comparable academic officers. 
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3. A faculty member with teaching responsibilities maintains regular 
office hours during which he is available for consultation with his students, or he 
otherwise assures his accessibility to students. 
4. At the beginning of a course, a faculty member informs students of 
the general content of the course, what he requires of the students, and the criteria 
upon which he evaluates their performance. Evaluations should be performed 
promptly, conscientiously, without prejudice or favoritism, and consistently with 
the criteria stated at the beginning of the course. The criteria for evaluating student 
performance should relate clearly to the legitimate academic purposes of the course. 
5. Relevance and manner of communicating course content are judgmental 
matters within a faculty member's responsibility. Nevertheless, he avoids the mis-
use of the classroom by preempting substantial portions of class time for the pre-
sentation of his own views on topics unrelated to the subject matter of the course. 
Also, where the faculty member finds it pedagogically useful to advocate a position 
on controversial matters, he should exercise care to assure that opportunities 
exist for students to consider other views. The faculty member does not reward 
agreement or penalize disagreement with his views on controversial topics. 
6. A faculty member does not use his position, authority, or relation-
ship with students to obtain uncompensated labor for his own pecuniary gain. He 
does not ask students to perform services unrelated to legitimate requirements of 
a course unless the student is adequately compensated for such services. A 
faculty member does not solicit gifts or favors and does not accept them if he has 
reason to believe that such a gift or favors are motivated by a desire to secure 
some advantage. 
7. A faculty member does not plagiarize the work of a student. When 
a faculty member and a student work together, appropriate credit is given to the 
student. No faculty member limits or curtails the right of a student to publish 
or otherwise communicate the result of the students own independent scholarly 
activities. 
8. A faculty member does not reveal matters told to him in confidence 
by a student except as required by law. Personal matters relating to students are 
revealed by a faculty member only to persons entitled to such information by law 
or institutional regulation. A faculty member may, however, report his assess-
ment of a student's performance and ability to persons logically and legitimately 
entitled to receive such reports. 
01(111 H I * 
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J 9. Because teaching is a primary responsibility of institutions of higher 
learning, the student has the right to expect substantial preparation, appropriate to 
the course being taught. Repeated lack of preparation and/or unprofessional behavior 
I which results in inferior performance by the instructor is a legitimate ground for 
student complaint. 
Professional Responsibilities as Faculty 
1. A faculty member keeps himself informed and knowledgeable about 
developments in his fields. 
2. A faculty member accepts the obligation to exercise critical self-
discipline and judgment in using, extending and transmitting knowledge. 
3. A faculty member does not permit the appearance that he is the author 
of work done by others. 
4. When a faculty member is engaged in a joint research or other pro-
fessional effort with other persons he exhibits "reasonable care11 1 in meeting his 
obligations to his associates. 
5. When a faculty member supervises the professional work of other 
persons, he does not exploit, (make unethical use of for his own advantage or profit) 
his position for personal or pecuniary gain. 
6. When a faculty member's commitments to the institution includes 
research, publication, or other professional endeavors, the faculty member exhibits 
"reasonable careM in meeting such commitments. 
7. When reporting the results of his research or professional activities, 
a faculty member honestly describes his work and presents his conclusions. 
This term which is familiar to the law, means that the level of performance 
required of a faculty member is that which is recognized in the profession as reason-
able in light of obligations he has assumed, competing demands upon his energy and 
time, the nature and quality of his work, and all other circumstances which the 
academic community after being fully informed would properly take into account in 
determing whether he was discharging his responsibilities at an acceptable performanc 
level. 
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Professional Responsibilities to the Institution 
1. When recommending additions to the staff, or when evaluating fellow 
staff members for tenure, promotion, or termination, the faculty member shall be 
guided by the prime cri ter ion of the candidate's professional s ta ture and potential 
worth to the University. 
2. A faculty member does not misappropriate institutional property, or 
knowingly use in violation of state or federal law, institutional property which has 
been entrusted to his care , 
3. Professional activities which serve to maintain or improve a faculty 
| member ' s academic skills have a legitimate relationship to his academic serv ice ; 
however, a faculty member complies with current institutional regulations 
res t r ic t ing the amount of t ime he may spend on noninstitutional commitments , 
including outside consulting or other noninstitutional employment. He complies 
with state law and institutional regulations relating to conflicts of interest . 
4. A faculty member avoids exploiting the insti tution's name or his own 
relation with the institution for personal reasons unrelated to his legitimate 
academic or professional activit ies. He avoids creating the impress ion in public 
appearances or s tatements that he is represent ing the institution, unless in fact he 
i s . 
5. A faculty member does not maliciously dest roy institutional property, 
purposely disrupt institutional p rograms , purposely inflict physical injury or 
threaten such injury to other persons on campus, or purposely interfere with the 
legitimate activities of other persons on the institution's campus; nor shall a 
faculty member purposely and unlawfully incite others to engage in such destruction, 
disruption, injury, or interference. Provided however: 
a. Nonviolent reaction from members of an audience at a meeting or 
program open to the public shall not be considered disruption or interference with 
legitimate activit ies, unless such reaction is done for the purpose of preventing 
the continuation of the meeting or program and such react ion has a reasonable 
likelihood of accomplishing such purpose. 
b. Mere advocacy or expression shall not be considered incitement, 
unless the advocacy or expression poses a clear and present danger of the imminent 
occurence of such destruction, disruption, injury, or interference. .
 f A 4 A A 
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6. A faculty member does not discr iminate against anyone on the basis 
of race , religion, sex, national origin, citizenship, or political beliefs in making 
decisions or recommendations on admissions, employment, promotion, retention, A 1 5 
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tenure, or other professional matters. 
7. A faculty member does not knowingly mislead the institution by 
falsely asserting facts relevant to his qualifications as a faculty member or his 
eligibility for institutional benefits, 
8. Faculty members comply with all Board of Resents and Institutional 
Council rules and regulations. 
Professional Responsibilities of Citizenship 
Faculty members share the general duties of citizenship. A faculty 
member who violates state or federal law may expect no immunity or special 
| protection by reason of his faculty status. As with other citizens, breaches of 
legal duty by faculty members are matters for disposition by the legal system. 
I The institution reserves the right to bring academic proceedings against faculty 
j members who ignore or violate academic responsibilities, regardless of whether 
there is related legal indictment or punishment; it initiates separate academic 
proceedings against a faculty member accused or convicted of violating a law 
only when there is evidence that he has ignored or violated some academic 
responsibility. 
ACADEMIC TENURE AND PROMOTION 
Introduction 
Tenure is that provision of employment attained after completion of a 
probationary period during which the probationer's performance is found to be 
such as to make him an asset to the institution because of his abilities as a scholar, 
a teacher, a researcher, or an extension worker. It is the policy of the University 
to reward outstanding performance of staff members by promotion and tenure when 
such awards are financially feasible and improve the academic position of the 
institution. 
Generally, tenure will be awarded only to individuals employed full-time. 
However, a continuing part-time position of 50% or more may be declared to be 
tenure eligible by the action of the department head or dean. All provisions of 
this code apply to such part-time faculty, with assignments and privileges propor-
tional to contractual obligations. 
Evaluations of faculty members for appointment, promotion, and tenure 
shall be made annually and contain provision for evaluation of (a) the faculty member's 
excellence in teaching, research, or extension work, (b) leadership and professional 
contributions beyond the basic assignment; i . e . , to the institution, college or 
school and department, in research, student advisement, and other types of services; 
(Cf. Item 6 under Sanctions, pp. 13-14.) 
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(c) attainment of creditable academic degrees and/or certificates in his field of 
I professional responsibility; (d) evidence of experience of value to the inst i tut ion-
past and present (before coming to and during present assignment); (e) distinctive 
promise as a scholar; i . e . , depth of understanding in his field, contribution to 
knowledge; public presentation, e tc . ; and (f) the individual's general attitude to-
ward his work, his students, and his colleagues. 
Tenure is a means to certain ends, specifically: (1) freedom of teaching 
and research and (2) a sufficient degree of economic security to make the profes-
sion attractive to men and women of ability. Freedom and economic security for 
its faculty are indispensable to the success of an institution in fulfilling its obliga-
tions to its students and to society. 
After the expiration of a probationary period, faculty members may 
qualify for tenure status, and thereafter service is terminated only for cause . 1 
General Procedures 
1. The terms and conditions of every appointment shall be stated in 
writing and be in the possession of both institution and faculty member before 
the appointment is consummated. 
2. The maximum period for the faculty member to be in a tenure-
eligible position (See !tGeneral Qualifications for Tenure, " below), is seven 
years: i . e . , a contract for a seventh year either grants tenure effective at the 
beginning of the eighth year or is a terminal contract. However, there are two 
provisos which modify these time considerations: (a) the terminal contract in 
the seventh year may contain written conditions the fulfillment of which will pro-
vide the granting of tenure or the nonfulfillment of which will invoke termination at 
its conclusion; (b) beginning with the appointment to the rank of instructor or a 
higher rank, the tenure-eligible period includes full-time service in all institutions 
of higher education; but subject to the proviso that, when the institution appoints a 
faculty member after he has had probationary service of more than three years at 
one or more other institutions, it may be agreed in writing that the new appointment 
is not more than four years—i.e . , a contract for a fourth year at USU either grants 
For the purposes of this Code, "cause" is defined as failure to maintain 
"reasonable care" (See page 4, n. above) in the faculty member's performance as 
a teacher and scholar, or in other performance pursuant to professional responsibilities 
of this Code. Cause in this instance does not refer to medical incapacity, institutional 
financial exigencies or retirement for age. Procedures and conditions for advance 
notice for such terminations or modifications of appointments are outlined on pages 
17-19 of this Section of the Code. n r
 n * . A17 
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tenure or is a terminal contract—even though thereby the person's total tenure-
eligible period in the academic profession is extended beyond the normal maximum 
of seven years. * In exceptional cases, the tenure-eligible period may be eliminated 
or reduced. 
3. A terminal contract may be given a faculty member in less than the 
normal seven year tenure-eligible period if it is determined that he will not receive 
tenure. 
4. During the tenure-eligible period, a faculty member has the academic 
freedom that all other members of the faculty have. 
5. Continuation of academic tenure requires maintenance of Reasonable 
care" 2 in faculty member's performance as a teacher and scholar, and performance 
pursuant to other professional standards. 
6. Termination for cause of a tenured appointment or the dismissal for 
cause** of a nontenured faculty member previous to the expiration of a term ap-
pointment shall be subject to the procedures specified in this Code. 4 
General Qualifications for Tenure 
Tenure is awarded only to faculty members who hold the academic rank 
of assistant professor, associate professor, or professor. Tenure is established 
only in a department (or college, if a college is not divided into departments), or 
J in the Extension Services. -Individuals appointed to or serving in a position that 
is not tenure-eligible may hold in addition a tenure-eligible faculty position in an 
J academic sub-division, but only if that status is specified in writing at the time 
of appointment or subsequently. Appointments to all adjunct, clinical, visiting, 
and to all administrative positions, including the offices of president, provost, 
vice-provost, dean, director, chairman of division, and chairman of department, 
are without significance for the holding or achieving of tenure. 
Subject to the same exceptions provided under 2(a) 
See page 4, n. above. 
See page 7, n. above. 
See pp. 12ff., below 
A18 
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Specific Criteria for Tenure and Promotion 
The following six criteria are not of equal weight, and a candidate need 
not be equally qualified in all of them. 
1. Excellence in teaching, extension, or research. 
2. Professional status and leadership beyond a faculty member's basic 
assignment, which may include contributions to college and departmental affairs, 
research, advising individual students and their organizations, and non-university 
professional recognition. 
3. Attainment of a satisfactory academic degree in the chosen field of 
work. 
4. Evidence of quality service—not mere years of service. Professional 
experience before coming to Utah State University shall be included: See p. 8, above. 
5. Distinctive promise as a scholar evidenced by an understanding in 
depth of his field of specialization, contributions to knowledge through published 
research, or participation in discussions or other public presentations. 
6. The candidate's personality and his attitude toward his work, students, 
and colleagues. 
Procedures for Awarding Tenure and Promotion 
TENURE ADVISORY COMMITTEE. For each new faculty member who is 
appointed without tenure, the faculty member's department chairman in consultation 
with the dean, the Director of the Extension Services, or comparable academic 
officer, shall appoint a Tenure Advisory Committee of at least five members, one 
of whom is from outside the department. The dean will designate the chairman. 
With reference to Extension Services field staff, an Associate Director will act as 
chairman and the appropriate District Director will be a member. The dean of the 
appropriate college will appoint a Tenure Advisory Committee for department 
chairman appointed without tenure in a department; The Provost will appoint a 
Tenure Advisory Committee for deans appointed without tenure in a college. 
The tenure committee members shall have tenure and rank equal to or 
higher than the position for which the faculty member is being considered. Except 
for professors, at least two of the department members, if possible, shall hold 
higher rank than the candidate who is being considered. The appointing authority 
for each committee shall fill vancies on the committee should they occurA A ,A , , « A19 
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The Tenure Advisory Committee shall be appointed on or before Decembej 
1 of the staff member's first year of service. The initial meeting will be to acquaint 
the candidate with his committee and to initiate an annual review of the candidate's 
qualifications for continuation on the staff and to report his progress toward the 
attainment of tenure. 
If a department c'.iairman submits a separate recommendation of endorse-
ment, agreement, or disagreement it shall become part of the official tenure com-
mittee recommendation and shall be available to all members of the committee. 
PROMOTION ADVISORY COMMITTEE. When a faculty member is 
being considered for promotion, the department chairman, in consultation with the 
dean, Director of the Extension Services, or comparable academic officer, shall 
appoint a committee of, if possible, at least five department staff members who 
have tenure and higher rank than does the candidate for promotion. The chairman 
of the department shall serve as chairman. Normally two department members of 
higher rank who have served on the Candidate's tenure committee shall be appointed 
to this Promotion Advisory Committee, and one member shall be chosen from out-
side the department. If there are fewer than five staff members in the department 
with higher rank than the candidate, the department chairman in consultation with 
his dean, shall fill the vancancies with members of related departments. In the 
Extension Services the Director shall appoint an Associate Director as chairman. 
The Promotion Advisory Committee shall be appointed no later than December 1 of 
the year in which the candidate's promotion is under consideration. 
PROCEDURES FOR TENURE AND PROMOTION COMMITTEE. The appro-
priate committee shall meet and review all information available on the candidate's 
qualifications. A recommendation for tenure or promotion requires a majority vote 
of the committee members. The Promotion Committee's recommendation and all 
pertinent information including minority reports shall be submitted in writing by 
the department chairman to the dean ordinarily by March 1. The dean shall 
forward this information, along with his own recommendation to the President, 
who in turn shall forward it and his own recommendation to the Institutional 
Council. Should the President disapprove the Committee's recommendation for 
promotion, the candidate may request a conference with the President to discuss 
the reason for disapproval. The President shall notify the candidate in writing 
of the Institutional Council's approval of promotion prior to the issuance of 
contracts for the ensuing year. The procedures for tenure are the same, except 
for certain time res t r ic t ions . 1 The Committee's recommendation for tenure 
may accompany a recommendation for promotion. However, March 1 is the deadline 
See next section. 
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for the Tenure Committee's recommendation of a candidate in his sixth or penult 
tenure-eligible year to be sent to the dean. The President must notify the candidate 
of final denial of tenure in writing by the last day of his contract for said year. 
(The President may state that the terminal contract in the seventh year will contain 
written conditions the fulfillment of which shall provide the granting of tenure or the 
nonfilfillment of which shall invoke termination at its conclusion. ) The President 
shall observe the same deadline if tenure is to be granted the candidate no later 
than the beginning of the eighth contract year. The Tenure Committee's 
evaluation of a first year candidate shall be forwarded by the department chairman 
to the dean no later than February 1. The corresponding deadline for a second 
year candidate is December 1. For a candidate beyond the second probationary 
year it is March 1. 
Every candidate for tenure or promotion shall present a documented 
statement of his qualification to the committee on the approved University form. 
Prior to granting tenure, the candidate's qualifications shall be evaluated 
by the committee and reported annually to his department chairman until a decision 
concerning tenure has been made. The department chairman shall send each year 
a report to the dean and the candidate reporting his progress toward tenure, or 
reservations concerning his work. 
A staff member who has been in one rank other than professor for more 
than five years shall have his case reviewed by an appropriately appointed promotion 
committee, which will transmit its recommendations to the candidate and to the 
president through the usual channels, 
A dean or the president may propose granting tenure or promotion when 
he judges it to be in the best interests of the University. Such a proposal shall be 
referred to the appropriate department for review by a properly appointed tenure 
or promotion committee before the proposal is presented to the Institutional Council; 
the departmental recommendation shall accompany the proposal. 
Should the dean wish to use the advice of an ad hoc committee in reviewing 
the tenure and promotion recommendations within his college, or should the Provost 
wish to use a similar committee at the university level, members of such a com-
mittee shall have tenure and rank equal to or higher than that of the rank for 
which the faculty members are being considered. Also, the committee members 
in either instance shall have primarily an academic function in the University. 
See "General Procedures, " p. 7-8. A A 0 1 1 8 
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Notice of Termination or Reduction in Status of Non-Tenured Faculty 
Any non-tenured faculty member whose annual appointment the administra 
tion wishes not to continue, or wishes to continue with substantially reduced or non-
academic status, shall be given advance notice, in writing, by the president, as 
follows: 
1. Not later than March I of the first academic year of service if the 
appointment expires at the end of that year; or, if a one-year appointment terminates 
during an academic year, at least three months in advance of its termination. 
2. Not later than December 15 of the second academic year of service, 
if the appointment expires at the end of that year; or, if a second-year appointment 
terminates during an academic year, at least six months in advance of termination. 
3. At least twelve months before the expiration of an appointment made 
after two or more years of service at the institution. 
PROCEDURES FOR DISCIPLINE, SUSPENSION, AND TERMINATION 
FOR CAUSE 
General 
1. No faculty member who has achieved tenure shall be dismissed 
without cause. Dismissal for cause shall be made only after proper investigation 
by the administrative officers of the institution, a hearing by a committee (if such 
is requested), and action by the Institutional Council upon recommendation of the 
President, except in the case of termination due to a faculty member's having 
reached retirement age. 
2. A recommendation by the President for termination or for re-
duction in status for cause, of the services of a faculty member who has achieved 
tenure, or of a non-tenured faculty whose contract period is not ended, may be 
considered by the Professional Relationships and Faculty Welfare Committee, if the 
faculty member so requests. A person may also be heard by the Institutional 
Council if he so requests. In either instance, he shall be permitted to have an 
advisor of his own choosing who may act as counsel. A record, stenographic or 
electronic, shall be provided by USU for future reference. 
J 
injfes 
See page 7, n. 1, and 'JXernafaHrWiH S^mtUr char t s in status for 
medical incapacity, financial exigency or retirement for age, " pp. 17-19. 
MO 271 Pa9e 26 
No, 5-6 Date of Revision: December 10. 1974 Page 13 of 19 
Subject: ACADEMIC FREEDOM, PROFESSIONAL RESPONSIBILITY, TENURE, 
AND PROMOTION (cent. ) 
Sanctions 
Most departures from responsible professional behavior are likely to be 
minor lapses which can be corrected simply by calling the matter to the attention of 
the person involved. Ordinarily such matters are handled within the faculty member's 
academic unit. If a breach of professional responsibility is alleged which can not be 
or is not adequately handled thus informally within the basic academic unit, the matter 
should be taken up at the institutional level. 
Apparent failures to meet professional responsibilities should be approached 
with a sustained attempt to inform, persuade, and improve; disciplinary action, 
regardless of the degree of sanction it may eventually suggest, should be a last resort. 
1. Any administrative officer may issue a verbal censure or written 
reprimand to those who performance he is responsible for supervising. 
The more serious sanctions of probation, suspension without pay (which 
shall not exceed one year), and dismissal, may be imposed only after completion 
of the Academic Due Process specified below. 
When a sanction less than dismissal is imposed, the terms of imposition 
may include a requirement that the faculty member take reasonable action to make 
restitution or remedy a situation created by a failure in professional responsibilities. 
Positive efforts to improve faculty performances shall precede or accompany 
all sanctions. (See below, and Section5-1 of this Code.) 
2. Sanctions may be imposed on a faculty member when it has been 
determined by proceedings pursuant to this Code that he has not lived up to his 
professional responsibilities. The imposition of the sanctions should serve one or 
more of the following purposes: 
a. to induce self-improvement and reform by a faculty member whose 
conduct demonstrates the need for self-improvement and reform; 
b. to indicate to the faculty member the seriousness of his violation and 
thereby deter him from future violations; 
c. to reassure the institutional community that violations of professional 
responsibilities will not be tolerated, thereby helping to maintain respect for and 
commitment to the responsibilities by other members of the institutional community; 
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d. to remove from institutional employment faculty members whose 
inability to continue in beneficial service to the institution has been clearly 
demonstrated. 
3. Sanctions being at best a painful necessity, the decision to impose 
them should be guided by mercy and restraint. Sanctions shall be imposed when: 
a. the purposes set forth in 2 above cannot be adequately served by 
less severe actions; 
b. the sanction is not disproportionately severe in relationship to the 
lapse in professional responsibilities for which it is imposed; and 
c. the imposition of such sanction is fair and just to the faculty member 
involved, giving due consideration to his situation, to his prior service to the 
institution, and to any relevant matters tending to mitigate the seriousness of his 
violation. 
4. When nonpunitive measures such as guidance, counseling, therapy, 
leave of absence, voluntary resignation, or early retirement are available and 
will provide reasonable assurance that the faculty member will not repeat his 
violation of responsibility; if the faculty member consents thereto, such measures 
should be taken in lieu of disciplinary sanctions, unless substantial institutional 
interests would thereby be undermined. 
5. No faculty member shall be twice subject to proceedings under this 
Code, for the same act. A rehearing at the direction of the President following 
an appeal by the faculty member is not a second proceeding. 
6. Where a faculty member has been tried and convicted in the courts 
he shall not be subjected to proceedings under this Code for the same acts unless 
the acts alleged raise serious questions about the faculty member 's ability to perform 
his role and functions. When a faculty member has been tried and acquitted in a 
court of law, such acquittal shall be conclusively presumed to establish his 
innocence of the acts charged in the criminal case. As used herein, acquittal 
includes dismissal of charges for insufficient evidence, after t r ial has commenced. 
Academic Due Process 
The President may, upon his own initiative, or upon the receipt of com-
plaints from any person; and upon request of the Institutional Council shall, initiate 
proceedings for discipline, suspension, or termination of a faculty member, when-
ever he is given reasonable cause to believe that such faculty member has failed to 
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| comply with the professional responsibilities set forth in this Code. In nil dis-
ciplinary, suspension, or termination proceedings, the following rules and pro-
cedures shall govern: 
1. NOTICE. The President, or his designee, shall cause written 
notice to be delivered personally, or by certified mail, return receipt requested, 
to the faculty member under investigation. Such notice shall contain the following: 
I a. A concise statement of the facts, conduct, or circumstances reported 
to constitute failure to comply with the professional responsibilities in this Code. 
I). A statement of the action proposed to be taken, in the event the 
allegations of noncompliance arc sustained by a hearing committee. 
c. A statement informing the faculty member (1) that he has a right to 
be heard in conference with the President, or the President's designee, (2) that 
the faculty member may have an advisor or counsel of his own choosing present 
at such conference, and (3) that such conference must be requested in writing 
within five days after receipt of the notice by the faculty member, and that such 
conference must be held within ten days after such receipt by the faculty member. 
The purpose of the conference is to attempt to reach an agreement or settlement, 
thereby precluding the necessity of a formal hearing. 
d. The time and place of the formal hearing before a committee and, 
as previously stated, the fact that a faculty member may be represented at such 
hearing by an advisor or counsel of his own choosing. 
e. That within 20 days of the receipt of the notice of formal hearing, the 
faculty member, if he wishes to contest such charges, shall file with the President, 
or his designee, his answer, in writing to the charges made; and that failure to do 
so will result in the entry of his default in the premises, and the President may 
then take appropriate action on his own motion, or refer the matter to a hearing 
committee for its recommendation. 
2. PROCEDURES SUBSEQUENT TO NOTICE. In the event that the charges 
made can be and are disposed of by the President or his designee at the time of the 
presidential conference, no hearing need be held. 
Emergencies may be grounds for a reasonable extension of the time 
within which an answer must be filed or the times specified for the conduct of the 
hearing, but such emergencies must be of a serious and compelling nature, and 
any such extension shall be by mutual agreement of both parties. 
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The hearing shall be hole! not loss than :\() nor more than -in days after 
(he faculty member has received written notice of (he hearing, provided, however, 
that the faculty member's written answer has been duly filed. The President shall 
convene a formal hearing committee within the period of time aforesaid. 
Within five days prior to the date set for the hearing, n prehearing 
conference will be held before the President, or his designee, and a faculty 
member appointed by the PR&FW committee. The prehearing examiners shall 
delineate the issues to be examined at the hearing. At this prehearing conference 
the administration and the faculty member shall make available to each other, 
upon request, a list of their witnesses to be called and the documentary evidence 
to be introduced at the hearing. 
The hearing before a committee may be continued upon good cause shown 
by either the administration or the faculty member. The hearing committee, backed 
by the President's authority as needed, may require the attendance of witnesses that 
have institutional obligations, and request the attendance of others. The Committee 
shall make every reasonable effort to bring any witnesses to the hearing whose 
presence is requested by the complainant, the administration, or the faculty member. 
All witnesses called by either side may be examined and cross-examined. 
3. COMPOSITION OF HEARING COMMITTEE. The Grievance Sub-
committee of the Professional Relationships and Faculty Welfare Committee shall 
constitute the formal hearing committee under this Code. The Sub-Committee shall 
consist of at least four members of the Professional Relationships and Faculty 
Welfare Committee appointed by the chairman, to be augmented in each case of a 
hearing by an administrator appointed by the President from the membership of the 
| Professional Relationships and Faculty Welfare Committee or at large. The member-
ship of the Sub-Committee shall be composed of individuals from colleges and 
divisions other than that of the individual bringing the grievance. A majority vote 
I shall control the action of the committee. 
f 4. APPEALS. An appeal may be taken from the decision of the PR&FW 
I Hearing Committee by the President or the faculty member to the Institutional 
Council, which if it chooses to review the case, its review shall be based on the 
record of the previous hearing, accompanied by opportunity for additional argument, 
oral or written or both, by the principals or their representatives at the review 
hearing. The decision of the Institutional Council shall be final; except that the 
State Board of Regents, being duly petitioned to review the decision of the 
Institutional Council, may undertake at its discretion a review of the record only 
for the purpose of determining if academic due process has been followed. All 
appeals shall be made within 15 days of receipt of written notice of the decision to 
be appealed from. ft ft 0 1 2 3 
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Suspension Pending Action 
In the event that a faculty member is charged with a serious offense 
affecting institutional or public interest, the President may suspend the faculty 
member from his professional duties upon written notification to him and to the 
Institutional Council. This suspension shall remain in effect until such time as 
the faculty member has resigned, been acquitted, or been dismissed. The faculty 
member's salary shall be paid into an escrow account to be held by an independent 
third party such as a bank trust department pending the disposition of the charge 
against the faculty member. In the event the offense charged is substantiated and 
the faculty member is not reinstated, the salary paid into the escrow account shall 
be returned to the institution. In the event that the offense charged is not sub-
I stantiated and the faculty member is reinstated, the salary paid into the escrow 
! account shall be forthwith paid to the faculty member. Any interest accrued to 
the account shall be paid over to the prevailing party. 
TERMINATION OR OTHER CHANGES IN STATUS FOR MEDICAL 
INCAPACITY, FINANCIAL EXIGENCY, OR RETIREMENT FOR AGE 
1. A tenured faculty member may be terminated or may receive a 
contract with substantially reduced status for the following reasons other than 
violation of professional responsibilities: 
a. because of demonstrated institutional financial exigency or bona 
fide discontinuance of a program of instruction; 
b. because of reaching retirement age: See Section 5-12 of this Code 
2. Proceedings to terminate a tenured faculty member or to award him 
a contract with substantially reduced status, because of demonstrated institutional 
financial exigency or bona fide discontinuance of a program of instruction, shall 
proceed as follows: 
a. The faculty member shall be given notice thereof as soon as possible 
and shall never be given less than six months notice unless in lieu thereof, he is 
given severance salary for six months in case of termination or the difference 
between his old salary and the salary in the reduced status in the case of reduction 
in status. 
b. A full report of any termination or renewal with substantially reduced 
status persuant to this section shall be furnished to the President and to the PR&FW 
Committee. 
3. A tenured or non-tenured faculty member may be transferred to the 
University's long-term disability program because of medical incapacity which 
does not allow him to perform his duties and responsibilities. Proceedings for 
this purpose shall be as follows: 
A27 
No. f>-<> Dale of Rev is ion : p r r o m h o r u ; r 1074 Paue Irt of i :* 
Subject: ACADEMIC FREEDOM, IMtOI^ SSIONAL RESPONSIBILITY, TENURE 
AND PROMOTION (cont. ) 
a. When a faculty member feels he is unable to perform his duties be-
cause of medical incapacity, he may request his physician to perform an examination. 
b. If his physician finds him to be medically incapacitated, he shall for-
ward a letter certifying the incapacity to the faculty member's Department Chairman 
or immediate supervisor. 
c. The Department Chairman or supervisor will send a recommendation 
to his College Dean or Director requesting that the faculty member be placed on the 
long-term medical disability program. 
d. The faculty member will be transferred from the Department or 
Division's budget to the long-term disability program in accordance with the pro-
vision of the University's group health insurance policy. 
e. If a faculty member does not follow this voluntary procedure and his 
Department Chairman or supervisor believes that he is unable to perform his duties 
because of apparent medical incapacity, the Department Chairman or supervisor 
may so indicate in a letter forwarded to the President or his designee through the 
Dean or director. 
f. Within a reasonable time after receipt of such written request the 
President or his designee shall request that the faculty member arrange for a 
medical examination at the institution's expense. 
g. The decision to transfer a faculty member to the long-term disability 
program shall be based upon the recommendation of the attending physician, and 
shall be implemented in accordance with the provisions of the university's group 
health insurance policy providing monthly disability income benefits. 
h. If the faculty member refuses to be examined by a physician and/or 
to accept the subsequent findings, the President or his designee may move for 
suspension or termination for cause under the Due Process Procedures specified 
above, (pp. 14-16) 
OTHER TERMINATIONS 
Termination of a Non-tenured Faculty Member m I I K 
This Code does not require proceedings to terminate the employment of 
a non-tenured faculty member at the end of his contract period, by nonrenewal of 
his contract, except as hereinafter specified. ff'rft*)*T!? Paqe 27 
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USU shall maintain an annual review procedure, recording the progress 
of non-tenured faculty members, as the basis upon which to award or deny tenure. 
See above pages 9-11. If the employment of a non-tenured faculty member is 
terminated, the President may in his discretion, upon the request of the faculty 
member, supply the reasons for this nonrenewal. Nevertheless, if a non-tenured 
faculty member alleges that the nonrenewal of his contract is based upon dis-
criminatory or prejudicial treatment in violation of his constitutional rights, or 
his academic freedom, he shall be accorded a hearing upon request. Upon receiving 
written notice of such an allegation from the faculty member concerned, the 
President or his designee shall arrange for a hearing before the PR&FW Committee 
or a duly appointed subcommittee of at least 5 members thereof, absent the President 
of the University, at which the faculty member shall have the burden of introducing 
competent evidence sufficient to support a decision that the nonrenewal was based 
on discriminatory, prejudicial facts and reasons. Review on appeal shall be 
limited to a determination of whether the President has met the nonprejudicial 
nondiscriminatory requirements. 
Resignations 
When considering the interruption or termination of his services, a faculty 
member recognizes the effect of his decision upon the program of the institution, and 
gives due notice of his intentions. 
Resignations for immediate termination of employment shall be accepted 
only upon recommendation of the President and approval of the Institutional Council. 
Decisions to resign at the end of the current contract period shall be 
submitted in writing to the appropriate dean three months prior to the end of the 
contract time, and in no case later than thirty days after receiving a contract for 
the coming academic year. The appropriate dean shall advise the President of 
such decision, and the President shall make whatever announcements may be 
necessary and desirable. 
Termination of a contract before the end of the contract period results 
in forfeiture of benefits such as accumulated leave, and all rights and privileges 
as a faculty member. Faculty members who resign at the the end of their contract 
also terminate all rights and privileges, such as rank and tenure, which they enjoyed 
as a faculty member. 
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4-3.2. Academic Freedom and Tenure Committee. 
(1) Academic Freedom and Tenure Committee membership. 
The Academic Freedom and Tenure Committee is a standing committee of 
the Faculty Senate. It consists of the following thirteen (13) members: 
(a) eight (8) faculty members, one elected by and from the faculty in 
each college; (b) one (1) faculty member elected by and from the faculty 
in the Extension Service; (c) one (1) faculty member elected by and from 
the faculty in the Library; and (d) three (3) faculty members appointed 
from the fifty elected faculty senators by the Committee on Committees. 
(2) Election and appointment of Academic Freedom and Tenure Committee 
members. 
(a) Members elected by the faculty. 
Members of the Academic Freedom and Tenure Committee who are not 
senators are elected at the same time and according to the same 
procedures by which faculty members are elected to the Faculty Senate. 
Additional elections shall be held as necessary to fill vacancies in 
unexpired terms for the duration of those terms. 
(b) Members appointed from the Senate. 
The three committee members appointed from'the elected members of 
the Senate shall be selected in accordance with the procedures of the 
Committee on Committees. 
(3) Term of Academic Freedom and Tenure Committee members. 
(a) Members elected by the faculty. 
Academic Freedom and Tenure committee members who are not 
senators shall be elected to three-year terms, which shall be 
staggered by electing three (3) members in each of two successive 
years and then four (4) in the fourth. Terms shall begin July 1 and 
are renewable once, after which a faculty member is ineligible to 
serve on the committee for at least one year. 
(b) Members appointed by the Senate. 
Academic Freedom and Tenure Committee members who are senators 
shall s^rye three-year terms, which shall be staggered by appointing 
one (1) new member yearly. Terms shall begin July 1 and are renewable 
once, after which a faculty member is ineligible to serve on the 
committee for at least one year. 
(4) Academic Freedom and Tenure Commit 
(a) Eligibility, election, term. 
No later than June 10 (before 
tjs mmit el . 
Llm IBMIIS uP llm imwly-blmtt 
members begin), the committee shall elect from among its members a new 
chair and vice-chair, each to serve a one-year term beginning July 1. 
Any member who has at least one year remaining in a committee term or 
0 0 013 7 v\ 
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who has been reelected to an additional, successive term is eligible 
to serve as chair or vice-chair. 
(b) Responsibilities of the chair and vice-chair. 
The chair shall set the agenda for and preside at Academic 
Freedom and Tenure Committee meetings and appoint subcommittees as 
required. In the absence of the chair, the vice-chair shall assume 
these duties. The vice-chair shall be responsible for the recording 
of the minutes. 
(5) Academic Freedom and Tenure Committee meetings; quorum. 
Academic Freedom and Tenure committee meetings shall be held monthly 
from October through June. Special meetings shall be held at the call of 
the chair or upon written request, submitted to the chair, of three (3) 
committee members. A majority of committee members shall constitute a 
quorum, and all actions of the committee shall be by majority vote of the 
members present. 
(6) Duties of the Academic Freedom and Tenure Committee. 
(a) Jurisdiction as an administrative hearing body. 
The Academic Freedom and Tenure Committee, as represented by each 
of its grievance committees (see section 4-3.2(8), is the administra-
tive hearing body of the University with jurisdiction in matters 
related to academic freedom, tenure, promotion, dismissals and other 
sanctions, and actions alleged not to be in accordance with the 
adopted standards, policies, and procedures of the University. In 
meeting its jurisdiction, the committee may hear both complaints 
initiated by the University against a faculty member and grievance 
petitions brought by or against a faculty member, including faculty 
petitions appealing an administrative decision. 
(b) Procedural due process. 
Grievance committees of the Academic Freedom and Tenure Committee 
shall, when hearing grievances, ascertain that procedural due process 
was granted the petitioner. Any faculty groups, or individual faculty 
aember, may appeal to the committee, but the appeal must be in 
writing. In such cases, the committee shall meet and determine the 
procedures to be followed. It is further understood that any faculty 
member against whom a grievance is charged shall have the right to a 
hearing in the presence of the person or group making the charge. A 
group or individual making an appeal is entitled to have counsel 
present. A written report of the meetings held and a recommendation 
will be sent to the president. 
(c) Revisions to this Code. 
The Academic Freedom and Tenure Committee shall recommend to the 
Professional Responsibilities and Procedures Committee possible Code 
revisions arising from within its jurisdiction. 
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(d) Review. 
The Academic Freedom and Tenure Committee will review, for 
consideration by the Faculty Senate, all matters pertaining to faculty 
rights, academic freedom, and tenure. 
(7) Supplemental appointments to the Academic Freedom and Tenure 
Committee. 
If necessary, in order to hear grievances in a timely manner, 
supplemental members of the Academic Freedom and Tenure Committee may be 
appointed by the Committee on Committees from the elected members of the 
Faculty Senate. This appointment process shall be initiated by the chair 
of the Academic Freedom and Tenure Committee. The term of these 
appointees shall expire June 30 following appointment; see also section 
4-3.2(8). 
(8) Grievance committees of the Academic Freedom and Tenure Committee. 
Grievance committees shall be appointed as necessary to hear 
grievances; see section 4-3.2(6a). Four members shall be appointed by 
the chair of the Academic Freedom and Tenure Committee from the Academic 
Freedom and Tenure Committee, and the remaining member shall be an 
administrator appointed by the President. Even if their Academic Freedom 
and Tenure Committee terms expire, grievance committee members shall 
serve until the recommendation of the grievance committee has been 
submitted to the President and to the Academic Freedom and Tenure 
Committee. 
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UTAH STATE UNIVERSITY 
OFFICE OF THE PRESIDENT 
Logsn, Utah 84322-1400 
Telephone 801/750-11 62 
FAX 801/750-1173 
24 February 1993 
Susan L. Cherry 
680 South 600 East 
River Heights, UT 84321 
Dear Professor Cherry: 
I am writing to inform you that an administrative decision has been made not 
to renew your appointment as a faculty member in the Department of Health, 
Physical Education, and Recreation. Your contract for the academic year 
1992-1993 will be your terminal contract at Utah State University. 
If you allege, pursuant to the Utah State University Code of Policies and 
Procedures. Section 5-6, pages 18 through 19, that the nonrenewal of your 
contract is based upon discriminatory or prejudicial treatment in violation of 
your constitutional rights or academic freedom, you may be accorded a hearing 
before the Academic Freedom and Tenure (AFT) Committee. In the event such a 
hearing is requested, your petition setting forth the requisite grounds for 
the request should be submitted to the Chair of the AFT Committee within 
twenty (20) days of your receipt of this letter. Please note that at the 
hearing before the AFT Committee or its designated grievance subcommittee, you 
will have the burden of introducing competent evidence that the nonrenewal was 
based upon discriminatory or prejudicial facts and reasons in violation of 
your constitutional rights or academic freedom. 
On behalf of the University, I extend appreciation for the contributions you 
have made and I wish you success in your future endeavors. 
Vet# truly yours, 
George H. Emert 
President 
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DEPARTMENT OF ENGLISH 
(801) 750-2733 May 25, 1993 
George H. Emert, President 
Utah State University 
UMC 1400 Main 116 
Campus 
SUBJECT: Grievance Committee Report 
Grievant: Assistant Prof. Sue Cherry 
Dear President Emert: 
As chairman of the duly appointed grievance committee for Assistant 
Prof. Sue Cherry, I wish to inform you that we have completed our grievance 
inquiry by (1) thoroughly reviewing the extensive documentation and responses 
provided by the grievant and the administration, and by (2) conducting a 
grievance hearing on Tuesday afternoon, May 11, 1993, in BNR 202A, from 1:00 
to 5:30 p.m. An audiotape recording of the hearing is available through Prof. 
William F. Campbell, Chair, Academic Freedom and Tenure Committee (AFT). 
Complete copies of the grievant's and administration's documentation have been 
given to Steven T. McMaster, Assistant to the Attorney General. 
The parameters established for the hearing and the criteria followed by 
the committee in its deliberations of this grievance are stipulated in the 
current USU Code of Policies and Procedures, Section 5-6, pp. 18-19, 
"Termination of a Non-tenured Faculty Member." These involve the 
establishment and functioning of an "annual review procedure" (i.e., the 
tenure review committee)--an aspect of procedural due process guaranteed by 
the university to all non-tenured faculty members, and the assurance of 
nonprejudicial and nondiscriminatory treatment so that the faculty member's 
constitutional rights and academic freedom are protected. Because Prof. 
Cherry alleges that her treatment was unfair, prejudicial, discriminatory, and 
in violation of her constitutional rights and academic freedom, she has sought 
redress through the grievance process and thereby appeals the decision for 
nonrenewal of her contract. Some dimensions of this case are beyond the 
purview of the grievance committee, such as salary equity and employment 
discrimination (under Title VII, Civil Rights Act of 1964). These matters, 
however, are being investigated appropriately through the Affirmative 
Action/Equal Opportunity office. The committee has been guided by the common 
definition of discrimination: an act or decision based upon prejudice. 
Prof. Cherry's employment status and the committee's conclusions, based 
upon our own inquiry, the grievance hearing, and examination of documentation, 
are summarized as follows: 
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Sue Cherry, an Assistant Professor of Dance, was hired in a tenure-track 
position in the dance program of the Department of HPER at the beginning of 
the current 1992-93 academic year. The selection committee, headed by Prof. 
Donna Gordon, judged her the top candidate for the advertised position 
following a national search, a screening of more than 40 applicants, and on-
campus interviews for finalists last May 1992. Her letters of reference from 
professionals in the field are overwhelmingly positive regarding her 
background, training, recognition in the dance profession, and her ability to 
teach modern dance at all levels. 
1. The administrative reason for recommending nonrenewal of contract 
was that, during her first quarter of teaching at USU, Sue Cherry was judged 
by the dance program director (Donna Gordon) to be incompetent to teach modern 
dance technique at the advanced level. Prof. Cherry's excellent teaching 
credentials, performance at the introductory and intermediate level courses, 
and the USU student evaluations for fall and winter quarters contradict such a 
charge. Evidence and testimony strongly suggest that competence was not the 
real issue, but that the program director (the only other faculty member in 
the dance program) seems to have been absolutely intolerant of any methodology 
or approach to modern dance technique that differed from her own (or the one 
she had established in the dance program). This intolerance apparently led 
very quickly (the 2nd or 3rd week in fall quarter) to prejudicial and 
discriminatory treatment of Sue Cherry and violation of her academic freedom. 
Some of the advanced students complained about the different approach; but, as 
we have heard and read in uncontested testimony, new teachers in dance, as 
well as in the arts in general, often meet resistance from students--
especially advanced students--who have learned by other techniques. Donna 
Gordon has indicated that the techniques and methodology--broadly, the 
philosophy of dance pedagogy--that Sue Cherry embraces does not "fit in" with 
"her" program. Her comments and actions during the fall and winter of 1992-93 
strongly suggest a campaign of undermining Cherry's support among students, 
thus polarizing student opinion into hostile camps. 
2. The code clearly identifies the tenure review committee as the basic 
mechanism for evaluation of new faculty. In this case, however, the tenure 
review committee never became involved in the evaluation process for Sue 
Cherry. In fact, the decision not to renew Cherry's contract was made at 
least two weeks prior to the initial meeting of this committee. In my own 
extended individual interviews with the dean, department head, and Donna 
Gordon, I was astonished at the attitude of indifference about the proper 
function of tenure committees in the evaluation of faculty. A very serious 
problem related to this is the fact that Donna Gordon was a member of Cherry's 
tenure committee; yet, as director of the dance program, she assumed 
administrative authority over Sue Cherry, conducted her own evaluations 
independent of the tenure review committee, and reported directly to the 
department head and dean. There was an obvious conflict of interest. 
3. Because the department head apparently felt inadequate to judge the 
competence of a teacher of dance, he relied entirely on Donna Gordon's reports 
and evaluations. Unfortunately, in so doing, he allowed her to exercise an 
unwarranted degree of authority over Sue Cherry. Gordon's arbitrary and 
vigorous program of evaluation (class visits, videotapings, student ballots, 
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interviews and written evaluations) became excessive, intimidating, and 
intrusive to the degree that teacher, students, and normal classroom 
activities were negatively affected. Even in winter quarter, Donna Gordon 
videotaped every class session of one of Cherry's courses. Prof. Cherry had 
agreed to some taping, but not on a daily basis. This is harassment as well 
as violation of academic freedom in the classroom. 
4. Beginning in the third week of fall quarter, Donna Gordon apparently 
began making prejudicial evaluations of Sue Cherry, By October 26, 1992, in a 
meeting with Dr. Sorenson and Donna Gordon, Prof. Cherry was informed that her 
job was in jeopardy. On November 17, Dr. Sorenson and Donna Gordon discussed 
with Cherry the option of finding a substitute for the Advanced Technique 
class in winter quarter and the possibility of not renewing her contract. On 
December 2, 1992 Dr. Sorenson read to Sue Cherry a draft of his letter 
recommending nonrenewal. Subsequently, on December 14, Sue Cherry's Role 
Statement (her contractual agreement with her academic department) was agreed 
upon; she signed it on December 15; the department head and dean signed it on 
December 17. Sue Cherry's tenure review committee met for the first time on 
December 17th. The letter from the tenure committee (Jan. 15, 1993), which is 
generally positive and encouraging, makes recommendations to be carried out in 
the next contract year of service (1993-94). Donna Gordon was a member of the 
tenure review committee, signed the letter, and yet, in her capacity as dance 
program director, she had already conducted her independent evaluations, had 
judged Sue Cherry as incompetent at the advanced level, and had influenced the 
administration for a decision of nonrenewal. This entire sequence of events 
is an administrative quagmire and a procedural absurdity. This is a blatant 
disregard of procedural due process and standards of fairness accepted 
throughout the academic profession. 
5. In late January, Dean Martinez, to his credit, asked for outside 
evaluations of Sue Cherry's competence. He attempted to obtain the assistance 
of evaluators from several different institutions, but in the end utilized as 
evaluators two dance teachers from the University of Utah. They had a 
collegia! relationship with Prof. Gordon, sharing similar training and 
background, and one apparently had been a classmate of Gordon's. This raises 
serious doubts as to their ability to render objective evaluations. The 
written evaluations were "faxed" to Dean Martinez late in the afternoon of 
February 23rd; your letter notifying Sue Cherry of nonrenewal of contract was 
dated February 24, 1993. Thus, the evaluations were essentially irrelevant to 
the decision, and constituted a deception against Cherry. 
6. Breach of Contract. Even though the non-renewal decision was made 
before the end of fall quarter 1992, and formal notification given before the 
end of February 1993, Cherry was still under contract for 1992-93 to assume 
the responsibilities and assignments stipulated in her role statement. One 
such assignment was the advising of dance students. Sue Cherry did no 
advising because Donna Gordon apparently insisted on doing it all. A major 
responsibility stated in the role statement was the supervision of Forum (a 
student-choreographed dance recital) in Spring Quarter. Donna Gordon did not 
permit Sue Cherry to carry out this assignment or even to serve in an advisory 
capacity; instead, she elected to do it herself. The department head would 
not override Gordon's decision in this matter, so it became impossible for 
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Cherry to complete the terms of her contract. 
7. Other areas of concern raised in the hearing include the possible 
prejudicing of student evaluations by Donna Gordon, and Gordon's influencing 
students to avoid Sue Cherry's classes. 
The grievance committee recognizes that the department head and dean 
exercised an administrative prerogative of procedural due process granted by 
the code, whereby a non-tenured faculty member may be dismissed without 
showing cause--even within the first year of service. Your notification to 
Sue Cherry of nonrenewal of contract was sent in accordance with the "letter" 
of the code -- in a timely manner and in compliance with the March 1 deadline. 
In the process, however, the "spirit" of the code has been ignored and a grave 
injustice has been done. The severity of the action taken against Prof. 
Cherry is in no way warranted by the evidence and testimony presented in this 
case. Furthermore, the constant criticism and harassment endured by Prof. 
Cherry is completely contrary to the practice and philosophy of supporting and 
encouraging new faculty, which is common in other colleges of this university. 
If there were any legitimate concerns about Prof. Cherry's teaching, they were 
not managed in a constructive and professional manner. That Sue Cherry was 
never given time nor unprejudiced opportunity to succeed is reprehensible. 
Never, in the combined academic experience of the grievance committee, have we 
seen or heard of such unfair treatment of new faculty. It is an affront to 
the entire academic community. 
The committee is persuaded that Prof. Cherry's claims that USU has 
treated her with prejudice and discrimination, and has volated her academic 
freedom are clearly demonstrated. We recommend that you reconsider the 
decision for nonrenewal of Prof. Cherry's contract. 
Sincerely, 
"cTZTZT, ru^i ^ * — Reed C. Stock, Chairman 
'22L& &~a>^ -
Rdhald M. Lanner 
Bonita W. Wyse 
(Submitting a separate opinion 
consistent with these findings) 
cc: William F. Campbell, Chair, AFT Committee 
Sue Cherry 
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Office of the Dean 
College of Family Life 
Telephone (801) 750-1536 
May 27, 1993 
President George H. Emert 
President's Office 
Old Main 116 
Utah State University 
Logan, UT 84322-1400 
Dear President Emert: 
I served as your appointee on Professor Sue Cherry's grievance committee. 
The other members of the committee have filed their written report. Though I do 
not dispute their interpretation of the USU Code nor their interpretation of the 
case as presented by Ms. Cherry, I decided to exercise my prerogative to write 
a separate opinion. 
As indicated in my colleagues' letter to you, we did not find evidence of 
violations regarding procedural due process as it relates to non-renewal of 
contract for non-tenured faculty. There were, however, several complications to 
this case which we found to be unsettling and confounding. The tenured Dance 
Program Coordinator, Donna Gordon, who is the only other full-time dance faculty 
member in the Department, appears to have been delegated the responsibility for 
determining the technical dance competency of a non-tenured faculty member, Sue 
Cherry. There was no contractual basis for this unilateral responsibility and 
authority. Donna Gordon was also the chair of the search committee that hired 
Ms. Cherry from a field of 40 candidates, and Ms. Gordon also serves on Ms. 
Cherry's tenure and promotion committee. 
Shortly after Sue Cherry arrived on campus (within the first three weeks), 
Donna Gordon apparently decided that she had made a mistake in her hiring 
decision. Some of the students who were enrolled in Cherry's Advanced Techniques 
class Fall Quarter apparently had substantial disagreement with Ms. Cherry's 
approach to the class, and Donna Gordon sided with these students. Furthermore, 
Ms. Gordon indicated to the students that she agreed with their assessment. 
Evidence was also presented at the hearing that other students in this same class 
strongly supported Sue Cherry. I am not able to evaluate the evidence and 
testimony of Sue Cherry regarding her competence nor the counter-evidence and 
testimony attempting to discredit her competence. Likewise, I cannot assess the 
accuracy of Sue Cherry's witness who made allegations regarding Donna Gordon's 
competence. 
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However, it is apparent that a programmatic and departmental maelstrom 
ensued. Whether Donna Gordon was sincerely trying to help Sue Cherry or was 
attempting to document her "incompetence" is unclear to me (it may have begun as 
the former and then became the latter); however, I do agree with my colleagues 
that the evaluation activities certainly appeared to have been excessive and most 
certainly were disequilibrating to Ms. Cherry. 
It is my opinion that the entire situation was mishandled. I sincerely 
question the wisdom of having a non-administrative faculty program coordinator 
responsible for the academic fate of a new tenure-track faculty member. 
If you want any further clarification of this information, please contact 
me. 
Most sincerely, 
Bonita W. Wyse, Dean 
College of Family Life 
BWWrjcw 
xc: William F. Campbell; Chair, AFT Committee 
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UTAH STATE UNIVERSITY 
OFFICE OF THE PRESIDENT 
Logan, Utah 84322-1400 
Telephone 801/750-1162 
FAX 801/750-1173 
15 June 1993 
Professor Susan L Cherry 
Health, Physical Education, and Recreation 
Campus UMC 7000 
Dear Professor Cherry: 
By letter dated 24 February 1993,1 informed you that an administrative decision had been 
made not to renew your appointment as a faculty member in the Department of Health, 
Education & Recreation. Further, that your contract for the academic year 1992-1993 will 
be your terminal contract at Utah State University. 
Pursuant to Section 5-6, pages 18 through 19, of the Utah State University Faculty Code 
you were accorded a grievance hearing before the Academic Freedom and Tenure (AFT) 
Committee. It is my understanding that you were provided full and ample opportunity to 
present your grievance. The AFT has submitted its report regarding your allegations that 
the nonrenewal was based upon discriminatory or prejudicial facts and reasons in 
violation of your constitutional rights or academic freedom. It is my understanding that 
a copy of the report was forwarded directly to you by the AFT. 
The time and effort of those individuals on the AFT grievance committee in reviewing this 
matter is appreciated. I have followed their recommendation to reconsider the prior 
decision. In so doing, the administration is unable to agree with conclusions or analysis 
stated in the AFT report. Further, the administration does not believe that it was given the 
appropriate opportunity at the hearing to provide information and testimony in response 
to your grievance. The committee appears to have misinterpreted certain factual 
information presented to it and misunderstood portions of the Code relevant to the 
administrative decision of nonrenewal. An administrative decision of nonrenewal does not 
constitute a denial of tenure. 
The process required for nonrenewal does not encompass the process established for 
tenure evaluation or peer review. Review of these latter processes is only relevant to the 
extent that discriminatory or prejudicial actions during these separate processes resulted 
in the decision of nonrenewal being made in violation of Constitutional rights or academic 
freedom. The administration disagrees with the committee's conclusions in this regard. 
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The concept of academic freedom is not so expansive so as to preclude the 
administration from exercising its responsibility to make decisions regarding its academic 
programs. An administrative decision of nonrenewal may be made for any legitimate 
reason or for no reason under the faculty Code. The only requirement created by the 
Code is that timely written notice of the decision be given to the faculty member. 
Likewise, the administration disagrees with the committee's conclusions regarding your 
allegations of breach of contract. It is my understanding that the decisions made 
regarding the Dance Department's Forum Program were made by the department only 
after considerable review and appropriate consultation with dance students and dance 
faculty and were necessary to enable the University to provide the level and quality of 
educational experience for students that it has the responsibility to offer. 
The prior administrative decision communicated by my letter of 24 February 1993 is 
hereby confirmed. On behalf of the University, I again extend appreciation for the 
contributions you have made and I wish you success in your future endeavors. 
Very sincerely, 
George H. Emert 
President 
GHE/rme 
c: Robert E. Sorenson, Department Head 
Izar A. Martinez, Dean 
Karen W. Morse, Provost 
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